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Insurance 
Fidelity and 
Surety Bonds 


There’s an Aetna contract for 
practically every insurable hazard. 


Aetna Life Insurance Company 
Aetna Casualty and Surety Company 
Standard Fire Insurance Company 


Automobile Insurance Company 
of Hartford, Connecticut 


See the Aetna-izer in your community 


he is a man worth knowing! 
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THE: CORPORATION TRUST: COMPANY: 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1892 


120 BROADWAY, NEW YORK 
15 EXCHANGE PLACE. JERSEY CITY 
100 W. TENTH ST. WILMINGTON, DEL 


Chicago, 112 W. Adams Street 
Pittsburgh, Oliver Bldg. 
Washington, 815 15th Street N.W. 
Los Angeles, Security Bldg 
Cleveland, Union Trust Bid 
Kansas City, R. A. Long Bidg. 
San Francisco, Mills Bidg. 
Atlanta, Healey Bidg 


Boston, Atlantic Nat'l Bk. Bldg. 
(The Corporation 


Detroit, Dime Sav. Bidg. 

Minneapolis, Security Bidg. 

Baltimore, 10 Light St. 

Camden, N. J., 328 Market St. 

Cincinnati, Union Central Life Bidg. Albany Agency, 180 State Si 

Portland, Me., 281 St. Joha St. Buffalo Agency, Ellicott Sq. 
Dover, Del., 30 Dover Green 


What name is tied 
to your company’s as 
its Corporate Agent? 


Philadelphia, Fidelity-Phila. Tr. Bldg. 


Trust, Lncorpersted 
St. Louis, Fed. Com. Trust Bidg. 
Bank > 


Bidg 


GS OME TIERS corporation officials who 
would not for a single instant consider 
appointing as sales agent for the company’s 
product any concern with a standing less 
than the highest in its class: or appointing as 
transfer agent for the company’s securities 
any institution whose name would not re- 
flect added prestige on the company’s in- 
tegrity and financial responsibility—some 
times such corporation officials will labor 
under the delusion that appointing a COR- 
PORATE agent for the company is a thing 
to be decided casually, sometimes even by 
price! Yet a company’s name is linked to 
and with the name of its corporate repre- 
sentative as intimately as the names of 
brother and sister. Furthermore, its whole 
corporate standing—its right to do business 
as a corporation in the state—is dependent 
on the competence, conscience, trustworthi- 
ness and alertness of the corporate agent in 
that state. The Corporation Trust Com- 
pany’s is a name in which is reflected thirty- 
’ eight years of financial strength, integrity, 
business activity and corporate experience. 
A good name to have in your incorporation 
or qualification papers as your company’s 
corporate agent. 
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America’s Ruling Cases 


Are to Be Found in 


UNITED STATES SUPREME COURT REPORTS 





The Complete Set of 279 Volumes of Original Official Edition (Reprint) Now Available 
in Compact Form Requiring Only Two Book Case Units 


Price 
Reduced 
from 


$800.% 
to 
$276.2! 





Down 
and ~ 


$5.00 E eteess e588: YEARS 
Per ESSSSSSESSESD '«: 


SSSRES2REIE gee. 


Month 


Nothing like it 

ever offered in 

the history of 
Law Books 


Worth 


the Price 
as Rent 


ae fr atten ttt 
Tilll itil) oe 





A verbatim Reprint of every Supreme Court De- 


Annotated 


The most val- 
uable and ex- 
haustive Anno- 
tations to 
United States 
Supreme Court 
Reports are 
contained in 
the Briefs of 
Counsel in this 
Official Edition 
Reprint. 


Think 
of it! 


31 Compact 
Books. 

2 Book Case 
Units. 

99c Per Vol- 
ume. 

$276.21 for 279 
Volumes. 








? 
_ 


cision on fine | Bible paper. Legible print 


from new plates. 


fficial pagination—not “star 


paged,” contained in Two Book Case Units. 


CAUTION! 


This is the only reprint of the Official Edition. 
Confuse it with any Cheap Edition of Unofficial Reports. 


Do not 


DELIVERIES NOW BEING MADE 





The Banks Law Publishing Co. 
621 Fifth Ave., New York City 


Deliver a me carriage paid, a complete set of United States Supreme 
Court R Official Edition Reprint, consisting of volumes 1 to 279 
Official hice, in 31 books, at 9c per official volume, (279x99c= 
$276.21). I agree to y for said books as follows: $5.00 with order 
and $5.00 a month until entire amount has been paid. 

Also enter my <~}— for advance parts and bound volumes of 
the Reports of the United States Supreme Court, to be delivered to me as 
lesued, for which I agree to pay $6.00 per year. Continue my subscrip- 


mT Seer 


Mail This Coupon Today 





ae until otherwise advised. 

ll books delivered under this contract remain the property of 
name or your assigns, until same are paid for. In case of my fa’ 4 
to meet any one of said installments within 60 days after maturity, all 
of said installments remaining unpaid shall, at your option, immediately 

e due and payable. 
This order is subject to your approval. 
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Sounding Opinion on the World Court Protocol 


HE result of eferendum to the National 
Council of the National Economic League on 
the question, “Should the United States adhere to 
the protocol of the Permanent Court of Interna- 


tional Justice on the terms of the Root formula 


for embodying the Senate reservations?” has just 


been announced The vote in favor of adherence 
on the terms stated was 1862 against 123, or 94 
per cent against ner cent. The Council of the 
League is made up of prominent men in various 
occupations and | essions throughout the coun- 
try. The protocol in question has already been 
accepted by fifty-t f the fifty-four member na- 
tions of the Court. It was formally signed by the 
United States on D 1929, and awaits the advice 
and consent of tl Senate to tification. The 
President has submitted the matter to that body in 
a special messa 

In this connection it is interesting to note the 
result of an inquiry to the attitude of the Press 
on the subject, re announced by the American 
Foundation, the institution established by Edward 
W. Bok \ total of 2,036 editors or publishers of 
daily newspape! ere directly asked whether their 
editorial stand is against ratification of the 
protocol to be transmitted to the Senate, and the 
tabulated replies, rding to a New York dispatch 
to the Chicago Daily News, show that “a total of 
1,357 dailies (66.65 per cent of the whole) with a 
combined circulat of 26,993,906 (65.68 per cent) 
definitely favor rat ution, as against an opposed 
column of 265 (13.01 per cent) papers with a total 
circulation of 10,557,317 (25.69 per cent.)” The dis- 


patch continues 
“The 342 papers that did not reply, representing 








16.80 per cent of the 2,036 dailies covered, are, with 
their combined circulation of 2,564,400, only 6 per 
cent (6.24) of the whole so far as circulation is con- 
cerned. Fifty-eight papers (2.85 per cent) with a 
combined circulation of 549,177 (1.34 "per cent) reg- 
istered ‘no stand’; in the case of fourteen papers 
(less than 1 per cent, or .69) with a combined cir- 
culation of 432,242 (1.05 per cent), 
classification was impossible. 

“William Curtis Bok, speaking for the Ameri- 
can Foundation (which was founded by his father, 
Edward W. Bok), the governing board of which 
includes Elihu Root, Owen D. Young, Gen. James 
G. Harbord, Thomas W. Lamont, John W. Davis, 
Mrs. Ogden Reid, Silas H. Strawn, Mrs. Frank A. 
Vanderlip and Mrs. Franklin D. Roosevelt, com- 
menting upon the purpose of the foundation in 
making the survey, said: 


categorical 


“*We regarded this inquiry to the daily press 
as the best available means of arriving at a cross- 
section of intelligent opinion. The question we put 
was not a casual inquiry as to whether a given 
editor is well or ill disposed toward the court gen- 
erally; it was direct and specific: ‘Does your paper 
favor or oppose ratification of the World Court 
protocol ?” 

“*The result now published in detail by states 
is therefore not a straw vote or a collection of per- 
sonal opinions; it is a statement of considered edi- 
torial position. And it is comprehensive; the fact 
that only 342 of 2,036 papers have refused to reply 
and that these represent only 6 per cent of the total 
circulation of all the dailies in the country indicates 
a general conviction that the time is now ripe for 
the court question, so long agitated, to be settled 
on its merits.’ ” 








Former Association President Receives Nobel 
Peace Prize 


EMBERS of the American Bar Association 

will feel an especial interest in the award of 
the Nobel Peace Prize for 1929 to Hon. Frank B. 
Kellogg, a former President of the organization. 
The award was made at Oslo, Norway, on Dec. 
10. Mr. Kellogg and Dr. Nathan Soderblom, Arch- 
bishop of Upsala, Sweden, who was awarded the 
Peace Prize of 1930, were welcomed by Prof. Fred- 
erick Stang, President of the Nobel Committee, 
after which Premier J. L. Mowinckel delivered an 
address in which he praised the work of the two 
recipients of the prizes. In accepting the award 
for 1929, Mr. Kellogg, according to a special cable 
in the Chicago Daily News, made the following 
remarks: 

“T appreciate this honor more than any other 
honor bestowed on me. 

“Many bonds unite the United States and Nor 
way, among them our common love for peace, 
liberty and constitutional government and the fact 
that so many Norwegians are now American citi 
zens and influence our civic and economic life—an 
influence which has been of great importance in 
our development. 

“I know no greater work for humanity than 
peace work. I regret deeply that so many people, 
including many of my compatriots, always prophesy 
war and say that Europe prepares for war. I find 
hope for peace in what has happened lately. 

“The great sacrifices during the world war 
should make all men promise never to commit such 
an offense anew. I have said it often before, and 
I repeat it now, that western civilization never will 
survive a new war, but will be submerged in gen 
eral chaos. 

“It is quite true that there have been revolu- 
tions and revolts in South America which alarmed 
the world, but these happenings were undoubtedly 
consequences of unquietness due to economic de- 
pression, and no war followed. South America has 
had no war for fifty years and I believe that the 
states of Central America have the earnest wish to 
keep peace. 

“Discontent between nations will always exist, 
but the point is to teach people that there are bet- 
ter means to solve conflicts than war. An effective 
means for making people understand that is the 
awarding of the Nobel peace prize. Churches, peace 
associations, schools and universities should do 
everything to support this work.” 


17 


Notable Success of Cleveland Judicial 


Campaign Committee 


HE entire judicial slate of The 

Association, with one exception, was chosen at 
the election which was held on November 4, 1930. 
The one exception was Municipal Judge 
Corlett, who defeated former Judge P. L. A. Liegh 
ley. The candidates of The Cleveland Bar Associa 
tion who were elected are: Willis Vickery, Judge 
of the Court of Appeals; Carl V. Weygandt, Judge 
of the Court of Appeals; George P. Baer, John P. 
Dempsey, Samuel E. Kramer, Harrison W. Ewing, 
Alvin J. Pearson, Lee E. Skeel and Virgil J. Ter- 
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rell, Judges of the Court of Common Pleas: Harry 
L. Eastman, Judge of the Insolvency Court. 

The Committee on Judicial Candidates and 
Campaigns of The Cleveland Bar Association was 
in charge of the campaign, which was the most in- 
tensive the association has made in the ten vears 
that it has been taking a part in judicial elections 
The committee’s work, under the chairmanship of 
Mr. A. V. Cannon, was highly effective, as the re 


sult amply demonstrates. There was a field of 


thirty-six candidates, all of them working vigor 
ously the largest I 
when there were forty-four aspirants for nine judg 


ships in the Municipal Court 






eld in Cleveland since 1923. 


The committee, at one of its early meetings, 
adopted the following resolution: “First, Resolved 


that the existence of committees and the solicitation 
or receipt of funds for or on behalf of individual 
candidates for judicial office are strongly dis 
approved. The spirit as well as the letter should 
be observed. As a condition to having the name of 


any candidate submitted to a referendum vote of 
he Cleveland Bar Association, such candidate 
must give a pledge that such practice will 1 I 
permitted. Violation of the pledge in any respect 
by any candidate will automatically withdraw from 
such candidate all support of The Cleveland Bar 
\ssociation. 

“Second, Be li Further Resolved that the ap 
pearance or the making of speeches before ; 
discriminate meetings is inconsistent with the dig- 
nity of one standing for judicial office. It would 
seem that the determination of what character of 
meeting should be attended or addressed should be 
left to the judgment of any person fit to hold such 
office if elected. However, the Committee reserves 
the right to withdraw, with the approval of the 
Executive Committee of The Cleveland Bar, any 
and every support of such Association from any 
candidate whose appearances or speeches are 
deemed improper by said Committees.” 

Later on a meeting was held with the can- 
didates endorsed by the Association, at which time 
the following resolution was adopted: “Recog- 
nizing the non-partisan character of judicial el 
tions and desiring to divorce the candidacy of its 
endorsed candidates from partisan politics, and re- 
flecting the spirit of the pledge given by its en- 
dorsed candidates before their selection by poll of 
the Bar, The Cleveland Bar Association, through 
its Judicial Campaign Committee, recommends to 
all such candidates the propriety of their refrain- 
ing from appearing at or addressing meetings of a 
purely partisan political character.” 

The ticket of the Association was selected by 
the vote of the Bar. A questionnaire was first sent 
out, with the view of determining the qualifications 
of the various aspirants, one set of questions relat- 
ing to candidates who either were on the bench or 
had served on the bench and another to those who 
were without judicial experience. The. answers 
were tabulated and the Committee on Judicial 
Candidates and Campaigns then made its recom- 
mendations, which were based on the answers to 
the questionnaire to the members of the Bar. A 
pamphlet containing biographical sketches of all 
the candidates and the Committee’s recommenda- 
tions was then mailed to every member of the 
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The Taney Monum 


tors of Taney Home as National . 
Senator A. Lel McCardell, Hammond 


ent n fr 


Shrine 


The can- 
declared 


ballot 
receiving the highest vote were 


the \ 


Bar along with the referendum 
didates 
the ticket of 


1ation 


Home of Chief Justice Taney to Be Preserved as 
National Shrine 


N September 9, 1929, 
under the f 
of establishing 
Roger Brooke 


a corporation was formed 
Maryland for the purpose 
memorial to 


referred to in the 


shrine as a 
lane w he 
certificate of incorporation as 
of Maryland, Att 
Secretary of the 


“a distinguished son 


General of the United States, 








nt of the Colonial State House, Annapolis, with Incorpora- 
who are, left to right, Governor Albert C. Ritchie 
Clary and Edward S. Delaplaine. 


ry, and Chief Justice of the 


LeRoy McCardell, now a 
member of the State Tax 
Commission of Maryland, 
and president of the Fred 


erick County National 
Bank, of which Taney 
was once a_ director; 


Hammond Clary, restorer 
of the Barbara Frietchie 
House of Frederick; and 
Edward S. Delaplaine, 
former City Attorney of 
Frederick, former mem- 
ber of the Maryland 
Legislature, member of 
the American Bar Asso- 
ciation, and member of 
the Maryland Tercenten- 
ary Commission. 

Mr. Delaplaine is the 
president of the corpora- 
tion and Mr. Clary secre- 
tary. The honorary ad- 
visory board consists of: 
Governor Ritchie, honor- 
ary chairman; Mr. Dela- 
plaine, chairman; Mr. 
Clary, secretary ; Dr. Mat- 
thew Page Andrews, au- 
thor of the History of 
a Maryland ; Col. Gordon M. 
Ash, genealogist; Mrs. L. Victor Baughman, Mrs. 
Arthur B. Bibbins, of Baltimore; Mrs. John S. Derr, 
chairman of the art committee, of near Frederick: 
H. Dorsey Etchison; Miss Eleanor M. Johnson; 
Mrs. Francis H. Markell, honorary regent of the 
Daughters of the American Revolution; A. LeRoy 
McCardell; W. Clinton McSherry; former Senator 
Frank C. Norwood, president of the Frederick 
County Historical Society; William Tyler Page, 
author of the American’s Creed and clerk of the 
House of Representatives, Washington, D. C.; 
Chief Judge Hammond Urner, member of the Court 
of Appeals of Maryland, and Secretary of State 
David C. Winebrenner, 3rd. 

The house was built in the year 1799 and is in 











Supreme Court f the — _— 
United States.” 1 
poration was _ granted 
the power, among ther 
things, of acquiring by 
purchase the home once 
owned by Chief Justice 
Taney in Frederick, Mary 
land. This was d id 
the home was pened as 
a national shrine April 
30 of the present yé¢ 

The name of the cor- 
poration is “Roger Brooke 
Taney Home, Incorp 
ated,” and the inc 
porators are { ernor 
Albert C. Ritcl | 
was elected for the fourth 
time as Governor of 
Maryland in November, 
1930; State Senator A Front View of the Home of Chief Justice Taney 





state of the drawing 
the original at which the visitors 
on which Chief Justice Taney penned the 


famous Dred Scott case 


excellent preservation. In 


room is desk 
register 
decision in the 


Committee on Coordination of the Bar Takes Action 


HE Committee on Coordination of the Bar, 

appointed by the Executive Committee of the 
Association on August 22, 1930, has taken steps to 
bring the subject directly to the attention of state 
and local bar Associations in order to stimulate 
interest in this very great and pressing problem. 
Under date of Nov. 30 it sent a pamphlet to these 
organizations, containing the joint report of three 
committees which had previously considered the 
subject and on whose recommendation the Execu- 
tive Committee appointed the present committee. 
It requested that the report be referred to the 
proper officer or committee of the Association and 
expressed the hope that a discussion of the whole 
subject by the membership might take place. 

“Upon request references and source material 
for further study will be forwarded promptly,” the 
committee’s communication added. “Additional re- 
ports of the inclosed report are available for dis- 
Attention is called to a full report of 
Association Delegates ap- 
pearing in 16 AMERICAN Bar ASSOCIATION JOURNRAL, 
745, for November, 1930. Further reports and 
articles will appear in forthcoming issues of the 
TourNAL.” All communications are to be addressed 
to Philip 7. Wickser, 6 Buffalo Insurance Building, 
Buffalo, N. Y. 

The report of the Committee on Bar Reorgan- 
ization of the Conference of Bar Association Dele- 
gates made at Chicago, which was adopted by the 
Conference and approved by special committees of 
the General Council and the Executive Committee, 
and which is the joint report al referred to, is 


apdove 
as follows: 


tribution. 
the Conference of Bar 


“Your committee appointed to ascertain, if pos- 
sible, a more effective means of expressing the 
sentiment of the: Bar, reports that it has conferred 
with the members of similar committees appointed 
by the General Council and the Executive Commit- 
tee, respectively, and is satisfied that there is a 
growing feeling for some plan that will coordinate 
the bar associations of the country so that the 
American Bar Association may more fully represent 
and make effective the sentiment of the profession. 

“This feeling is based upon the desirability, if 
not necessity, for better organization—(a) in order 
that the profession may retain its position of leader- 
ship in the community and state; (b) in order that 
it may prevent its functions being usurped by out- 
side agencies; (c) order to regulate the admis- 
sion and discipline of its members: (d) in order to 
act as a bar (collectively) rather than individually. 

“This feeling is evidenced by the present ten- 
toward Bar organization—statutory, volun- 
and federated—the marked increase in bar 


dency 
tary, 
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har 
Dat 


association membership and attendance at 
ciatyjon meetings, the decided improvement of th 
value of bar associations to the prof 
is well as the thousands of written and 


ession an 
community, a 
spoken words on the subject. 

“In the past two decades more than 600 nev 
bar associations have come into existence, reachine 
a present total of 1,216. During the same time the 
American Bar Association has increased its met 
bership sixfold, and the membership of most state 
associations has doubled. 3ar associations have 
progressed from organizations preoccupied 
annual dinners and funeral gatherings to organiza 
tions that are shaping legislation, purging their own 
ranks, prescribing rules of practice, publishir 
own journals, and performing many other services 
to the profession and community. — 

“What then should this Association do t har 
ness this growing energy so it can be 
the needs and enlarge the usefulness of 
profession, remembering always that the “tt stican 
Bar Association and the Bar of the 
are not now convertible terms? 


with 


ie their 


used to 


whole country 


“Accurate information from state bar 


aSso l 
tions, state association executives, and Bar leaders 
concerning their attitude toward and onini yn of 
affiliation between the state and American Bar As 
sociations should be in possession of the committe¢ 


or hody undertaking a solution of this problem 
This will require a mail canvass and study 

“This work cannot be accomplished by a com 
mittee from a branch or division of the Ame 
Bar Association. like this committee, nor by a com 
mittee from the General Council, neither of 
has any authority to report to the Association or to 
its governing body, the Executive Committee. No 
progress can he expected until the work is assumed 
by the Association as a whole. until the problem is 
made its first order of endeavor and every influence 
and resource is put behind Leadership 
sponsibility must be assumed by the Fxe ‘utive 


careful 


and re 


Committee and every means sh uld be empl 
to stimulate thought and interest among the mem 
bers of this Association, state associations and 
nembers of the profession renerally. 

“Your committee therefore recommends that it 


he authorized by the Conference of Bar Association 
Delegates to join with the committee of the Gen- 
eral Council and committee of the Executive C m 
mittee in requesting the Executive Committee te 
appoint a special committee: (a) To ascertain from 
state bar associations, state bar association execu- 
tives, and Bar leaders in the several states their 
attitude toward some form of affiliation 
the state and American Bar Association < 
American Bar Association may become the means 
of more accurately expressing the sentiment of the 
lawyers of the country; (b) to evolve a plan that 


between 
that the 


will affiliate the state bars, in whatever f ‘ran 
ized, with the American Bar Associati n, so that 
the American Bar Association may become the 


means of more accurately expressing the sentiment 
of the lawyers of the country. That the report of 
the findings and recommendations of this i 
committee be made to the Executive Commi 
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possible, at its meet 5 in January, 1931, and that Statue of Henry Clay Presented to Commonwealth 





the Execut! . a Seon consideration STATUE of Henry Clay was presented to the 
ee, a PEPPERS 60 Ue ENS Bar A State of Kentucky under the auspices of the 
Association, if pr at its 1931 meeting, a plan Kentucky State Bar Association on the afternoon 
to effectuate the purposes herein suggested. of Nov. 18 The ceremony took place in the 
“Philip Wickser, Chairman; Harry 5S. rotunda of the State Capitol at Frankfort, in the 
Knight, J. Westo1 en, James Grafton Rogers, presence of a large number of lawyers and other 
D. A. Simmons.” interested citizens. The gift is a duplicate of the 
The commi f the General Council which statue in Statuary Hall at Washington, and was 
concurred in this 1 rt and adopted it as its own’ presented to Dr. A. T. McCormack, Secretary of 
vas composed of Harry S. Knight, Chairman; John the State Board of Health, by C. H. Niehaus, the 
\. Elden, E. H. Cabaniss, John H. Kane, W. H. H. sculptor. 
Piatt and H. Glenn Kinsley. The committee of Hon. Wallace Muir, President of the Kentucky 
the Executive Committee which took similar ac- tate Bar Association, presided at the unveiling 
tion was comp lefferson P. Chandler, Chair- 2%4 presentation ceremonies. The invocation was 
man; Burt W. Henry, John A. Elden, Arthur E. delivered by Rev. Hampton Adams of Frankfort, 
Sutherland and Walter Armstrong after which the statue was presented to the State 
lca senna sieht Sn ath -euined Delia. sar Association by Mrs. A. r. McCormack. It 
ing and whicl appointed by the Executive was _ then unveiled by Mary Goodloe Stucky of 
ies Sa he Mites Oi tails Lexington, a great-great-great granddaughter of 
Tr te a a a , * Henry Clay. Presentation of the statue to the 
or yea I. A aie 4 Bidg., Los Angeles, Commonwealth was made by Judge Samuel W. 
ge ] — Graft : Toa. geo eat. 2: pe teaaate Wilson and Gov. Flem D. Sampson accepted it on 
IE. oer anew Peet wheat Se ‘ behalf of the State. 
Law School, Boulder, Colo.; Arthur E. Sutherland, anal 
] incoln Allan sank af gy <s) hes > if T « 
Philip J. Wickser, 6 i ag wc Bldg. Be, Consolidation of State Activities Recommended 
falo, N. Y. Cort ndence with any member of HE National Institute of Public Administra- 
this committee, the pamphlet states, or with Harry tion, at the request of Governor Gardiner of 
S. Knight, Sunbury, Pa., Chairman of the Confer- Maine, has completed a survey of the government 
ence of Bar Ass tion Delegates of the Ameri- of that state and made a number of recommenda- 
can Bar Association, on the subject matter in- tions, which are set out in an article by Governor 
volved, is invited Gardiner in the United States Daily (Dec. 6). 





REPRESENTATION IN CHICAGO 


<n for Management and Disposition of 
Local Real Estate for non-residents. 


Ancillary Administration in Illinois 


Special Facilities for the handling of State and Federal 
Court Receiverships 


Chicago Title & Trust Company 
No Demand Liabilities No Trading in Securities 


Assets over $37,000,000 

















6 \MERICAN Bar ASSOCIATION JOURNAI 


“The fundamental recommendation of the survey. 
he says, “is that of consolidation or reduction in 
the number of separately funct encies oO 
the State government.” He co ( art 
“The survey recommends the ¢ hment of 


nine major departments whicl ith the University 
of Maine 
adapted to departmental cor 
all the activities of the State government and cen 
ter the responsibility therefor. As to the particular 
consolidations 
views. The plan presen 
out but it is for the 
it can be better shaped to 
“Many States have faced the ( 
that we are facing here in Main 
cessfully translated into the pri ples of con 
solidation. The plans vary and it is perhaps diffi 
cult to classify the degrees of cot lation 
plished but: the following list of 15 
prise those which had up to 1928 ypted a 
plan of consolidation: Illinois, Idaho, Nebraska, 
Massachusetts, Washington, Ol California, 
Maryland, Pennsylvani e Vermont, 


and five other agencies tl are not 


suggested, the varying 
thought 


whether 


ted is ertail 
state to aete,4rt ne 
our nee 
problems 


have suc 


accom 
tates com 


real 


altlia, 
Minnesota, South Dakota, New York and Vir 
ginia. In about 20 other States some actual plan 


is either being formulated or the problem has been 
raised for consideration 

“The first comprehensive plan of administra 
tive consolidation was adopted by Illinois in 1917 
Wherever such plans have been adopted they have 
remained in effect and appear to have been bene 
ficial.” 

Practitioners Before Interstate Commerce 
Commission Meet 
HE Association of Practitioners before the 


Commission held its first 
on Oct. 30 
about 1800, 


Interstate Commerce 
annual meeting at Washington, D. | 
and 31. It already has a 
composed of regularly | and traffic 
managers and others who have been granted a cer- 
tificate by the Interstate Commerce Commission to 
practice before it. At a meeting Washington 
held last October a constitut laws were 
adopted, the former declaring the object of the or 
ganization to be “to promote the p adminis- 
tration of the Interstate Commerce Act and related 
acts; to uphold the honor of practice before 
Interstate Commerce Commission, | to encour- 
age cordial intercourse among the practitioners.” 
Article IX of the Constitution is pecial interest. 
It provides that “No member of the Association 
not admitted to the bar shal ‘Attorney’ 
or ‘Counsel,’ but should use the title ‘Traffic 
Manager,’ ‘Practitioner before the Interstate Com 
merce Commission,’ Practit 


icens¢ d law yers 


ion and by 


the 


1 1 
use the Title 


. ‘ 
ioner, or 


other appropriate title or designati: 

At the recent meeting a proposed Code of 
Ethics for members was considered and idopted, 
with certain minor changes The preamble says 
that “It will be remembered that the practitioners 


who 
tice law, and 
technical experi- 
‘ommission in the 
rmer are bound 


before the Commission inc 
have been regularly admitted to prac 
(b) others having traffic 
ence qualifying them to aid the ( 
administration of the law The f 


| . 
iwyers, 





by a broad Cor 


professional conduct 
of a lawyer; for the 


which iawyers are 
some of those princi 


practitioner who 


ing code applies alike 


r 
the Commission and 
particular duties 


not be construed as 


le Of et 


whicn 


written heretofo1 


cs 
latter 


ant 


I 
n¢ 


The 


] 
i 


unwrit 


code 


apply to « 


o! 


follow ing pl 


f professiona 


the 


a denial 


others equally imperative, 


mentioned.” 
The first article « 


Cal LOTS 


are intended 





quired of 


United States; and such standards art 
the basis for these specifications, modified 
far as the nature of the practice befor ( 
mission requires.” Che Code embraces f 
articles, and deals with these subjects 

of the practitioner and his attitude t 
commission, punctuality and expediti tt 
to exert political influence on the Comn 
selection of Commissioners, the practiti 

in the last analysis, private communicat 
the Commission, adverse influences a 
interests, professional colleagues and c 
opinion, withdrawal from employment, 
upon the merits of a client’s cause, neg 
with opposite party, fixing the amount 
compensation, commissions and rebates; « 
fees, division of fees, suing a client for a fee 
ing interest in litigation; expenses, 
client’s case; witnesses, dealing with trust 
how far a practitioner may go in supporti1 
cause, restraining clients from improp. 
feeling and personalities between ady\ 
ment of witnesses and litigants, appearar 
titioner as witness for his client, dis« 
pending litigation in public press, candot 
ness, right of practitioner to control 

trial; taking technical advantage of te 


sel, 


agreements 
indirect ; j 


sary as may De, 


protessio! al ¢ 


vf the 


though 


1e lawyer from 


practitioners 


( 


yf the 


be in furtherai 


yn’s 


nim ; 


ird, stirring up 


justifiable 


rectly or through agents, 
hable litigation, responsibi 
covery of impositi and d 


honor of the professi 
from public emp! 
partnerships 
The report of the 
Practice at the recent 
unique problem, cor 
the members 

begins with a brief 
the American Bar 
and 


names 


acter of 


ards, 


“It is clear 


American Bar Ass 


rge and very im t 
that results will be obt 
patient and systematic eff 
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to the 


rs before 
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ll in the end pro- 
trouble. 


natic effort wi 
will justify the time anc 


| — P 
nowever, that pa 
duce results the va 





“The first step t taken would be to formulate proper 
educational s g this tl mmittee has in 
1 standar . er a n-lawyer prac- 
titioner, althoug ntend to imply that any change 
n the existing stand r the former is presently intended. 
It is possible, however t at some future time the committee 
ay find it d bject 
The fort S é ion would involve 
the collectior t ¢ irses of study, 
nsultation wit er terested in such subjects, both in 
active practice a 1 work, and tatement, in 
the light of tl te gathered together, of the standard 
hich in the <« [ t mmittee should be sought to be 
achieved by practitior first step alone would involve 
considerable time : 1 it would be impossible for the 
committee to ¢ rther til this aspect of the problem had 
been dis] sed 
“The second st be to procure the establishment 
f courses of stu g institutions which would enable 
1 candidate t il s 1 determined upon 
This would wi educat il institutions of 
every type, it s s of economics, busi- 
ness lleg ls, traffic schools, etc. This 
contact would to a single re nmendation con 
erning the est I f irses, but would involve continu 
ing relations with t titutions concerned with a view to 
keeping the « | t idopted standard and also search- 
ng at all times for 1 ‘ ' roving them Changes in the 
jurisdiction of t n and new developments in the 
form or metl f ting evidence would call for corre 
sponding changes ered 
“Your committ to emphasize the thought that it 
does not regard i the question whether 
admission to pract e made ional upon the 
achievement of ar r educational standard. That is a 
question of ad tice, not education for practice. 
They are closely relat t distinct. The problem of education 
for practice is t un objective educational standard, 
and (2) to see to that there are institutions which will 
permit individua to do so to meet this standard. The 
¢ peration of the | survival of the fittest reinforced 
by public opinion at titioners and clients will furnish a 
sufficient incentive t tate education Perhaps at some 
future time wl t rd has been evolved which meets 
with general prof eptance, the Association might see 
fit to recommend it lition of admission to practice. We 
do not, however, rf t t as tl mmediate goal. 
Your cot ‘ s that it be author- 
ized 
(1) To fort t tatement of objective educational 
standards whi met by practitioners before the 
Interstate Cor sion in order to enable them ade- 
quately to serve t f their clients and properly to 
issist the Comr harge of its functions; and 
(2) To strive r as it able, to bring about the 


educational institutions of 
will be avail- 


establishment 


various types thro t t nited States which 
able to persot i t ulify themselves to meet the 
standard referred t graph 

This report adopted. Other reports sub- 
mitted at the recent meeting dealt with the subject 


of professional etl 1 grievances and procedure. 


Typewriter Manufacturers Asked to Aid Justice 


N the Technical } s Bulletin of the Bureau of 


Standards at Washington (issue of October, 
1930) the suggest made that typewriter manu- 
facturers should hanges from time to time 
in the type fac« rder to assist in determining 
the date of disputed documents. “This is a ques- 
tion,” Mr. Albert S. Osborn of New York writes 


us, “that is frequently arising in the courts as it is 
! re known that the date of a 
etimes be conclusively shown by 
that it can be shown 


ecoming more a! 
document can son 


the typewriting rather. 











that the document could not have been written until 
after a certain date. 

“The books show a number of decisions on the 
subject although there are comparatively few cases. 
There is no doubt that many typewritten docu- 
ments of a fraudulent character have served their 
purpose because it was assumed that they could 
not be successfully attacked. The principal ques- 
tions that arise regarding typewriting are: first, 
whether a document was written on a particular 
machine; second, whether the document was writ- 
ten continuously without additions; third, whether 
the document was written on two machines; fourth, 
whether the document was written on a machine 
that was not in existence, or the type of which had 
not been made, on the date of the document. Re- 
garding one of these questions, that of the date of 
a document as shown by the typewriting, this sug- 
gestion from the Bureau of Standards applies.” 

The note in the Bulletin which makes this 
unusual but very practical and useful suggestion 
to manufacturers is as follows: 

“Knowledge has come to the bureau that 
numerous documents have been declared fraudu- 
lent because they were written on typewriting ma- 
chines that did not carry a certain style of type 
before a definite known date. It would no doubt 
contribute to the interests of justice if the various 
typewriter manufacturers would make slight 
changes from time to time, perhaps once in five 
years. This would mark a definite date in the type- 
writing of that particular machine. It is understood 
that most typewriter manufacturers now make type 
by the plate system, and changes can be effected 
without a sacrifice of material and at small cost. 

“Some manufacturers, the bureau is informed, 
have made these changes in the process of improv- 
ing machines and, in some instances, for the definite 
purpose of marking a date. It can easily be under- 
stood that a change in even one character in an in- 
conspicuous part would accomplish the purpose. 
The Bureau of Standards will cooperate in connec- 
tion with this matter in any way that is practical 
that will contribute to the interests of justice.- If, 
when changes are made, specimens properly au- 
thenticated are deposited with the bureau, they will 
be dated and put on file and made available in 
photographic form for future use. The bureau can 
not undertake to enter into any litigation except in 
cases when the interests of the Government are in- 
volved, but will simply be a custodian for certain 
reference material that may be supplied. The 
Bureau of Standards will be glad to confer with 
any typewriter manufacturer and furnish sugges- 
tions and details regarding this matter.” 


Correcting a Misunderstanding 

Letters received by the Executive Secretary of 
the Association show that the announcement under 
the picture of King John Granting the Magna Carta, 
which appeared on page 769 of the December issue 
of the JouRNAL, has been misunderstood by the 
writers. The announcement advertised the book, 
“Magna Carta: A Pageant-Drama,” recently printed 
by the Association, for sale, but not reproductions 
of Ernest Normand’s painting. The picture merely 
appears as an illustration in the book. 







































Veneieeeaetanie aa 


The first real authentic law book on a subject of grow- 
ing importance written by the outstanding authority 
on the subject 


THE LAW 
of 
ZONING 


By 


et Saer i sepet oeeeN’ 


JAMES METZENBAUM 
of the Cleveland Bar 


The only complete and practical work on the subject 
designed for the use of lawyers, zoning boards, 
towns, cities, real estate companies, 
municipal corporations, etc. 


The author, Mr. James Metzenbaum, of Cleveland, has spent 
many years of his life studying the question of zoning and gained a 

tremendously important triumph in winning the famous Euclid 

Village Case in the United States Supreme Court. The Cleveland 

Plain Dealer says of this outstanding decision: “....The Euclid ) 

case, the first in federal court, was considered the test case for the | 

| entire country and has been in litigation for nearly four years. A i! 

rough estimate is that 30,000,000 people in the nation living in 440 i i 

cities in forty-one states are affected by it for they are living in areas 

already zoned by municipal councils or boards of aldermen.” 


This Book contains, in one handy volume, complete legal matter . 


| 
| relating to the subject of zoning, information which is found only by 
| consulting books on many different subjects and decisions in the 


various state reports. There is no single volume at the present time 


that can compare with this work. 





IN ONE VOLUME PRICE 


$7.50 
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COOPERATION IN ENFORCEMENT OF LAW 





If Different Agencies of Government, Local, State and National, Cannot Learn to Co- 








operate Towards the Ends of Government, They Will Force a Radical Overhauling 
of Our Polity—The Alternative of Centralization Is Efficient Cooperation—Co- 
operation \gencies of the Same Sovereign — Of State With State — of 
State and Federal Agencies, etc.* 
By RoscoE PounpD 
M mm n on Law Observance and Law Enforcement—Dean of Law 
School of Harvard University 
NDUSTRIAI new means of trans- become matters of general concern. There has come 
portation, and nev thods of communication have to be a problem of how to reconcile the needs of an 
unified the country momically. They have made era of economic unification with the regime of local 
of the whole land creat neighborhood. Thus the — self-government and with a federal as distinguished 
things of general « ! s distinguished from those from a centralized national government. 
of purely local concern, have multiplied. Disorder or Many have noted that federal constitutions later 
corruption anywhi n the land is reported through- than, though largely modeled on, our own, such as 
out the country in the press or listened the constitutions of Canada, of Australia, and of South 
to over the radio rywhere while its echoes are Africa, differ from ours in respect of the greater num- 
ringing in the localit rime is no longer a local af- ber of subjects committed to the general government. 
fair in respect to pa nants. or instruments. or con- Many have noted that all the amendments to our Con- 
stituent acts, or effect Lawhbreakers extend their or- stitution since the Civil War are in the same direc- 
ganized efforts over many States. The same machine tion. Many have noted the enormous extension in 
gun may do one gang murder in Chicago and another recent years of exercise of the powers committed to 
in New York. In the course of one offense, the the general government as compared with the relative 
wrongdoers may use the federal mails, the transporta- disuse of those powers in the first century of our na- 
tion facilities of commerce the instru- tional existence. Not without reason it has been feared 
ments of interstat mmunication by telephone or that there will be a centralization at the seat of the 
telegraph. national government, a concentration of power in a 
For example. in the Arnstein case in which se- federal bureaucracy, fatal to local self-government and 
curities were st financial institutions in New destructive of our federal system. We have an in- 
York through n neers. the conspiracy involved dis- herited and justified fear of these things. But we 
position of the securities in Washington. In a con- invite them unless we, in some way, make our system 
spiracy to divert it trial alcohol, prosecuted in Chi- of local autonomy and federal central government equal 
cago, the ramifications extend n New York to to its tasks in the economic order of today. The 
Los Angeles. Such things are a matter of course in ternative of centralization is efficient co-operation. 
large scale crime tod Unification of some sort, military, political, or 
Thus the maintenance society has economic, is behind all centralization. The centralized 
come to involve 1 more than repression of local administrative tradition of western Europe is taken 
offenders against local laws. The greatest threats may Over from the Roman polity, which had behind it the 
come from wit than from within the local- military and political unification of the ancient world. 
ity. It is significant that legislation providing for In modern continental Europe it follows the economic 
jurisdiction over ct s at the forum of the injured and political consolidations after the breakdown of 
State, and for | tion of crimes in places where a_ feudal society. In England, economic unification fol- 
part of the offer committed, has been enacted lowing the industrial revolution brought about a cen- 
increasingly in the present century and is upheld and tralization of control of local government through the 
lnnkeed on fav he Courts. whereas in the Home Office. The growth of a general commerce and 
past it had been regarded with distrust or held invalid. consequent demand for unified treatment of commer- 
Where one hund: rs ago the chief concern was the ial affairs transcending state lines led to the Con- 
common defense against foreign aggression and savages, ‘titution of the United States. Nation-wide business 
today it is rather t mmon defense against organized Called for nation-wide laws, and the growth and con- 
anti-eocial ortivit <tending beyond State lines, oper- centration of that business has called for more and 
ating without reg to political boundaries, and threat- ™ore unification or uniformity in the making and ad- 
ening any locality where there is possibility of plunder administering, not merely of commercial laws, but of 
or profit. Under such conditions the maintenance of the the laws governing business of every sort. 
law anewhere is t me degree important everywhere. In that part of the law which is in the form of 
A federal system wit! rovernment requires reported decisions of the Courts, the common law has 
much more of the lo did a century and been a unifying agency. But in legislative lawmaking 
a half ago. Ol , cement of law have there has been no such common basis, and the business 
of the country often has to bear a burden of dis- 
oe nia Bar Association at Pasadena Cordant regulation, sometimes involving act a little 
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economic waste. Our traditional polity is judicial 
rather than administrative, and this judicial tradition 
has been given consistency through th herited Eng- 
lish law. More and more, however! have had to 
resort to legislation and adininistration, where we have 
little or no tradition from which to rt. Indeed the 
common-law tradition is as distrustful of inistration 
as the Latin tradition is reliant upon ur political 


and legal history and the circumstances of pioneer 
society led to a diffusing of admit responsi- 
bility and localizing of administration as character- 
istically as the legal and political histo f continental 
Europe led to a highly centralized administration with 


t 


definitely located responsibility. Our American prob- 
lem is to develop administrat effi vhile keep- 
ing up the Anglo-American trad ipremacy of 
the law, local independence, and free individual action 
Thus far 

ernment has been the most conspi 

and administrative unification responding to economic 
inification. limits to 
this increase, somewhat rigidly defined by the Con 
stitution. There are limits which cannot be removed 
without changing the whole nature of our government 
What we have to do is to find a way of meeting the 
demands of the new economic order without central 
izing legislation and administration at Washington. 
We have to find how to make local and state and 
federal lawmaking and administration work together 
toward what have become national ends, without turn- 
ing all subjects of moment over to the federal gov- 
ernment, and without putting all administration under 
a hierarchy at the National Capital. The way out is 
through cultivating a spirit of co-operation and habits 
of working with co-ordinate ag matter of 
course. Indeed, as has been said, the alternative of 
co-operation is centralization. The economic order 
of today demands a unity and harmony of law and 
administration where a century ago these things might 
vary with each locality. It is not that there must be 
exactly the same laws in each loca or that admin- 
istration in every locality must be modeled to the same 
pattern. It is rather that all laws and all administra 
tion must work together towards a common end when 
ever anything of national concern is involved. State 
lines no longer coincide with economic lines. A regime 
of local lega! and administrative units pulling in dif- 
ferent directions or or simply 


increase of power in federal 


eans of legal 


gov- 


( Ybviously, hows ver, tnere ire 





neies aS a 





ity, 1 


blocking one another, 


not pulling together, had no bad results when what 
one of these units did or did not do could have little 
effect outside its own jurisdiction loday the effects 
of legal and administrative inefficiency are not so con 
fined. Hence a regime of administrative every-one-fo! 
himself is not merely wasteful. It threatens the general 


security. Examples of clash of admini 
are given the widest piblicity. Cases of i 
fecting matters of general hun in 
the press dispatches throughout the land. Thus the pub 
lic is led to question all admini a time when 
we are having to learn how to administer and are hav 
ing to learn it in the face of an adverse tradition. This 
distrust of administration on the part of the layman. 
added to the traditional distrust on the part of the 
lawyer, is a serious obstacle to the development neces 
sary to bring our system of law enforcement abreast 
of the demands made upon it under the economic con 
ditions of the time 

There is danger that this problem of co 
in the enforcement of law will not be 


itive agencies 

thciency af 
mn concern are read in 
| 


operation 


looked at dis 
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tit f 


passionately because of its connecti 
Undoubtedly co-operation in the enforcer 





generally is intimately connected with the 





of prohibition. But it is much broader 
and in its implications. It bears imn 1¢ 
vitally upon the whole subject of enforcemet 
in the United States Enforcement of | 

only made conspicuous the difficulties of 


ment of law I 


tract attention in any 
with in the end, even if 


event and must have 
there had been no 


in this country, which were bour 


Prohibition Act. It bears also on observance 


since the ease with which state laws are evack 
laws, ign 


; : ‘ ; 
the policy of other localit 


the regime of independent local 


other and ignoring 


for disrespect for law The regime of local 
ing and local administration, proceeding 
were no considerations of law observance 
makes law seem something arbitrary. resti1 


ing more than the strength of the local 
thority The regime of non-co-operative 








tion, proceeding as if each situation might 
trom any general setting of law observ 
forcement, makes the enf f law s 
and fosters a Spirit rainie 
has any interest in so d eva 
more conspicuous than the compliances 

An every d iy ¢ Xam] le may be seen 1n 


of many of our States toward the div 


other States. So far as the local populati 
Ws are a matter of loca 


But the divorces practice of 


no doubt divorce 


some states inv 


= 1 ] q 
more than a local policy of those states 


status of their own citizens. It is one tl 


effect to a local policy as to the domesti 


of the local population. It is quite another 
tribunals for passing on the domestic relat 


S When a locality al 


even toments resort of citizens 


ple in distant Stat 
courages oO! 
States to its tribunals as means of 
ing the local divorces 
States, the 


. . 
those who have means and to make ott 


-Vading 


iws and divorce pol 
result 1s to make a joke of 

of irritation tor those who have 
who can afford the cost, the laws and 


State can be used to evade 


no means 


. = 2 : 
ana deteat la 


State. Law is made to appear a body 
erning those who are without money en ig! 
them, but affording no obstacles to thos 
command the means and the time for a 
in another State. Such things breed dis 
and disrespect for the whole system of ot 
through law. 

Consider som of the cidents o 
me tate operating divorce courts f 
of other States in the face of the law 
of those tates. One incident has beet 
enjoining in the home State the prosecut 


S 
divorce proceedings in another State 
wife in New Jersey sued in the 

to enjoin her husband, a resident of 


going torward in S 


New | 


la 


uth Dakota wit} 


The court 


rought in the latter State. 
granted the injunction and the court in S 
went on and granted the divorce. A cont 


ceeding in New Jersey was followed 
the Governor to pardon the husband 
contempt. There was a long and compl 


} - r } 
ot what came to an interference by each St 


Ne WwW Je rse} 


<< 














COOPERATION IN ENFORCEMENT OF LAW 11 





different agencies of the same State, with the legal 
course of law enforcement as conceived by each. As 
a result, laws were made to defeat law. The end 
and purpose of laws were lost sight of. It is not un- 
common today to have a situation in which persons 
are divorced in the eyes of one State and not in those 
of another. Indeed, the highest court of New York 
had a case before recently in which it was con- 
strained to pronounce void a divorce of New Yorkers 
obtained in a foreign State and yet to recognize that 
this void divorce was practically operative to allow a 
remarriage and a living together in New York of 
husband and wife in the second marriage. Things of 
this sort, going on every day, do continual injury to 
public regard for law. 

It is significant that the subject of conflict of laws 
has become one of the chief titles of the law in the 
United States. There is an elaborate body of rules 
and doctrine for determining, as among the divergent 
and discordant laws of forty-eight States, which local 
law is applicable to situations and transactions and re- 
lations which transcend State lines. It has been taken 
up for restatement by the American Law Institute, 
along with the fundamental subjects, contracts and 
torts. But more is needed than restatement of the body 
of rules governing this conflict of laws. The economic 
waste of having many bodies of divergent local law 
potentially applicable to every business of importance 
and every economic activity of consequence, and of 
disputes as to which of these bodies of law should 
control them, speaks for itself. If we are to be spared 
an all-embracing federal law, there must be a rea- 
sonable co-ordination of the lawmaking which is to 
govern subjects of more than local concern. There 
must be co-operation in the administration of the local 
law on such subjects. There must be a conscious 
working together of all agencies, federal, state, local, 
and municipal for maintaining the general security as 
something of more than local, even if also of local, 
significance. 

I 


CO-OPERATION OF AGENCIES OF THE SAME SOVEREIGN 


(a) Co-operation in the Locality. 

A tradition, sometimes amounting to a settled 
habit, of non-co-operation begins in the locality at the 
bottom of the administrative scale. It is manifest in 
lack of co-operation of administrative officials in the 
same locality with each other; in lack of co-operation 
among the independent detecting and investigating 
agencies in the same locality; in frequent lack of co- 
operation between local prosecutors and local courts ; 
in friction between local courts and local administrative 
officials and in lack of co-operation of court with 
court or even of judge with judge in the same local 
court. 

There is more than a tradition of independence 
in the case of local administrative officers. They were 
intentionally made as independent as possible and re- 
sponsible only to the local electorate. In our standard 
municipal polity, until bad experience led us recently 
to experiment in a new direction, each important de- 
partment came to have an independent head, elected 
by the people and conducting his department as a 
separate entity. In our standard county organization 
there are independent elected officials of co-ordinate 
authority. In our standard state polity the heads of 
the several administrative departments are elected 
along with the Governor and are quite independent 
of him and of each other. Within his sphere each is 


a Governor im petto. The several local administrative 
officials are independent of any central state control 
and independent of each other. They have no duty 
of working with other independent officials and have 
a traditional disinclination to do so. It is important 
for each, as an officer responsible immediately to the 
electorate and hence dependent on attracting and keep- 
ing the public eye, not to neglect the: opportunities of 
publicity which his office affords, even in order to 
avoid clashes with co-ordinate officers. If he is con- 
scientious and devoted to his task, he is nevertheless 
likely to see it as an isolated one rather than as part 
of a larger task in which it should be co-ordinated 
with the work of many other independent administra- 
tive agencies. If he is less conscientious or less de- 
voted to his task he may see opportunities for publicity 
in a clash with some other official, which outweigh 
considerations of administrative efficiency. In any 
event, it is for him individualy to determine how far, 
if at all, he will adjust his views or his convenience 
to the exigencies of good general administration. 

Lack of co-operation among independent detecting 
and investigating agencies in the same locality is a 
common phenomenon, although not so common as it 
was a generation ago. In the typical American state 
polity, police or sheriff’s office, coroner’s office, and 
district attorney's office, are independent. Each may 
and often does conduct its own separate investigation 
of the same crime. They may co-operate or they may 
cross each other’s tracks and get in each other’s way, 
as they like. Each is independently responsible; the 
police to a municipal authority or to a state commis- 
sion, the sheriff, the coroner, and the district attorney 
to the people. Each is likely to be quite willing to 
score at the expense of the other, and is sometimes 
unwilling to aid the other as a rival candidate for 
publicity. 

In the same spirit there is frequent and charac- 
teristic want of co-operation between the investigat- 
ing and prosecuting agencies in the same locality. A 
prosecutor may work with the police or not, and vice 
versa. Recent surveys have shown many examples of 
these public agencies at cross purposes or at times 
even actively thwarting one another, with no common 
head to put an end to such unseemly and wasteful 
proceedings. The simple remedy in our polity is to 
await the coming round of the next election and per- 
haps vote against both parties to the clash. But, as 
things are, both are likely to feel that the publicity 
has a distinct value towards re-election. Nor are 
things always better as between local prosecutors and 
local courts. I have come upon several cases where 
courts and prosecutors have had different conceptions 
of the policy of the law or different policies with re- 
spect to law enforcement and pursued conflicting 
courses. From time to time such things get into the 
books. But for the most part they attract little notice 
or simply figure in the news in a headline that a judge 
has “scored” a district attorney or that a prosecutor 
has denounced the laxity of a judge. 

Friction between local courts and local adminis- 
tration reached its high water mark in the last decade 
of the nineteenth century. It was an everyday ex- 
perience that law, as applied by the courts, paralyzed 
law as applied in administration. No important meas- 
ure of police or administration could go into effect 
until it had been tested in a suit for an injunction. A 
feeling that if in other parts of the world they were 
bureau-ridden, we in the United States were court- 
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ridden, became strong in the first decades of the pres- 
ent century. A reaction from the extreme of judicial 
interference with administration led to a swing from 
judicial justice to executive justice, a setting up on 
every hand of executive boards and administrative 
commissions which has only just lost its impetus. But 
the older tendency has left a deep mark on our polity, 
and it is not unusual to find courts and administrative 
boards following divergent policies and applying dis- 
cordant conceptions to the same local situations, so 
that judicial review of administrative action leads to 
a halting, vacillating, ineffective enforcement of law. 

Because of physical and economic conditions in 
pioneer America, each locality has its own court, sub- 
ject to a central state reviewing tribunal. When in- 
crease of population in urban centers required more 
judges in the local courts in those centers, as a rule 
no attempt was made to organize these local courts 
under an effective administrative head. Each judge 
had all the powers of the court. Thus conflicts be- 
tween court and court and between judge and judge 
in the same court, such as were common enough in 
seventeenth-century England, became a feature of our 
judicial system. One needs but consult the digests 
and law reports to perceive how frequent they were 
in the last century. Such conflicts are less in accord 
with the spirit of the present day. Also there is a 
growing tendency to organize courts on modern lines 
and to make administrative provision for obviating 
conflict or friction. Yet it is still true that our judicial 
polity is very backward with respect to insuring co- 
operation of local court with local court and of judge 
with judge in the same local court. 

(b) Co-operation of Locality and State. 

When but little in the way of administration was 
needed and legislative regulations were relatively few, 
occasional exercise of local private judgment as to 
enforcement of laws of state-wide application did lit- 
tle harm. But with the coming of great urban centers, 
the rise of industrial communities, and the develop- 
ment of communication and transportation, this private 
judgment on the part of local officials became an ob- 
stacle to efficient administration. Refusal of local 
prosecutors, local sheriffs, and local magistrates to en- 
force state laws in the locality led to legislation pro- 
viding for removal by or at the instance of some 
central authority long before the National Prohibition 
Act. 

Disinclination or refusal of local police to enforce 
state laws have often led to the setting up of state 
commissions to appoint and control municipal police. 
Before the progressive movement of the beginning of 
the present century, there was a general tendency to 
put an increasing measure of municipal administration 
in the hands of boards or commissions representing 
the State rather than the municipality. In time of 
strikes the local police were frequently averse to main- 
taining order. Indeed, clashes between police or sheriffs 
and the state authorities used to be an ordinary fea- 
ture of industrial disputes. State police organizations 
have been called for by modern conditions of trans- 
portation and use of highways. But they have been 
called for also to give effect to state regulations as 
against local obstruction, and the old spirit reappears 
now and then in conflicts between state police and local 
constables or local police. 

Some states from the beginning gave the Attor- 
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ney-General a certain control over local prosecutors. 
But very generally the latter are independent elective 


officers, responsible for the conduct of their office only 
to the local electorate. It is significant that legislation 
for removal by the central authority and proceedings 
under such legislation had become common before 
national prohibition. 

Much has been achieved in recent years toward 
better co-operation between state and locality. In 
some places state associations of sheriffs and district 
attorneys have done much. In some much has bee: 
done through or on the initiative of state bar associa 
tions. In some also much has been achieved by stat 
associations of magistrates and justices. This spor 
taneous development of co-operation has gone ot 
parallel with legislation giving continually greater cor 
trol over local administration to the central state au 
thority. It is only by making the former more con 
plete and effective that the latter can be avoided 

(c) Co-operation of Federal Officials and Agen 
cies with Each Other. 

From the beginning, federal administr: 
been more unified than that of the States. The heads 
of the executive departments are chosen and all a 
pointments of consequence are made by the President 
Throughout the executive branch of the government 
in spite of Congressional interference and Senatorial 
claims as to patronage, there is actually much mot 
responsibility to the President and control by hin 
when he chooses to exert it. Also control over prose 
cutions is well centralized in the Department of Jus 
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tice. Yet friction and want of co-operation in law 
enforcement, as between different bureaus or services 
whose functions bear on the same fields or 
has been a common phenomenon, which the exi 
of enforcing prohibition have simply brought 
lief. Such things are not due merely to opp t 
or want of interest in prohibition. They are attribut 
able to want of traditions of co-operation and to di 
partmental or bureau esprit de corps. 

Where each important service is organized in : 
separate bureau, as it must be in the complex govern 
mental system of today, our tradition of independ 
individual administrative action has produced 
tendencies of non-co-operation among administrative 
bureaus, even where they are in the same department 
In some localities, not long since, there was often fri 
tion between the customs authorities and the prohibi 
tion agents. Entire co-operation is a very recent 
development. 

When the services are organized in different de- 
partments, want of co-operation is more to be expected 
In many jurisdictions there has been lack of co-opera 
tion between United States Marshals and prohibition 
administrators. Even more, in some places, there has 
been lack of co-operation of United States District 
Attorneys and Prohibition Administrators. Not long 
age there was often much want of accord between 
them, and in one district there was public disagree 
ment. Recently there was serious want of co-opet 
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tion between the prohibition administrator (or his 
agents) and agents of the Department of Agriculture, 


in a section where enforcement is peculiarly difficult 

Even in the most unified and centralized adminis 
tration in the land, there is still much to be achieved 
towards habits and ideals of co-operation and throu 
them towards efficiency. 


II 


CO-OPERATION OF STATE WITH S1 


A want of co-operation of State with State, in a 


Confederation in which there was no adequate provi 
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sion for a central government, was one of the chief 
occasions of our federal Constitution. When the pres- 
sure of the War for Independence was removed, a 
loose organization in which the States were expected 
voluntarily to co-operate gave us “one nation today 
ind thirteen tomorrow.” The Constitution set up a 
central government equal to the minimum of things of 
general concern which could not be left to voluntary 
co-operation. As these matters of general concern be- 
gan to multiply, the powers of the general government 
have been augmented and even stretched. But in 
many matters which have ceased to be merely local, the 
ld attitude of non-co-operation and indifference to 
the general, as contrasted with the local security, 
remains. 

One conspicuous example may be seen in inter- 
state rendition of fugitives from justice. In serious 
cases, where the fugitives have means and are able to 
engage unscrupulous and resourceful advisers, kidnap- 
ing or extra-legal arrests are sometimes the last 
and only effective resource of the prosecuting State. 
Such was the case in the well known Dodge extradi- 


tion and Norfleet’s narrative tells the same story. In- 
leed, the difficulties in the way of holding fugitives 
from justice pend extradition and the obstacles 
which local authorities may put in the way of the de- 
manding State, as shown by the Norfleet case, deserve 
to be brought home to a public which justly complains 
f ineffectiveness in our handling of organized crime. 
But these obstacles are not the whole story. A gov- 


ernor may refuse extradition in his discretion, and a 
recent controversy between the governors of two of 
our oldest and most important States shows that want 
of confidence on the part of one State in the judicial 
machinery of another may be a ground of refusing to 
surrender to the latter those whom it has indicted for 
violations of its laws committed on its soil. 

Extradition is but one example of a disposition 
not to co-operate which extends over the whole field 
of criminal justice. Until recently there has been a 
serious want of co-operation as to information about 
habitual criminals, and now that that condition is be- 
ing remedied, the remedial agency is a bureau of the 
federal Department of Justice. Again, there is an 
unfortunate want of co-operation in respect of statis- 
tics of crime and criminal justice. Each State so far 
as it keeps any statistics, has its own system. Little 
or no attention is paid to making them uniform or com- 
parable with those of other States. When, even for 
local purposes, as frequently happens, it is desirable to 
know something of conditions and experience of crim- 
inal justice in other States, it is substantially impos- 
sible to make valid comparisons. When, as happens 
more and more, it is important to use local statistics 
of crime and criminal justice for national purposes, 
the diverse local conditions of keeping them defy crit- 
ical study. Here, too, the remedy is likely to be a 
national bureau. Those who are declaiming so con- 
tinually and so eloquently against further centralization 
in bureaus at the Capital, should consider whether they 
may not achieve more by urging the States to work 
together for general purposes than by attacks upon the 
extensions of federal power which are the alternative 
if the attitude of non-co-operation persists. 

A number of agencies of co-operation of State 
with State have developed, which show the possibility 
of a different attitude. The Constitution provides for 
treaties between among States, and such things as 
the Port Authority of New York and the Colorado 


River Compact are significant of what may be achieved 
in this way. Conferences of State officials or of rep- 
resentatives of the several States have become common 
in the present century, and have done some notable 
things. The Conference of Governors, the Judicial 
Section, which is in effect a conference of judges in 
connection with the American Bar Association, the con- 
ference of Attorneys General, and above all the Con- 
ference of Commissioners on Uniform State Laws, 
have proved useful institutions. The promotion by 
the latter of uniform State legislation on matters of 
commercial law very likely forestalled a federal code 
of commerce which might otherwise have been urged 
and even enacted. 

Another example may be seen in the co-operation 
in State legislation with respect to motor vehicles, 
which has resulted from the activities of nation-wide 
voluntary associations. Indeed, associations of busi- 
ness men and of trades and professions have done 
much to promote co-operation among the States in 
matters: of national import. One signal example is 
to be seen in legislation with respect to the medical 
profession. Another and most recent example is furn- 
ished by reciprocal state laws to avoid double taxation 
of inheritances. Such things show us how we may 
preserve local autonomy and yet serve national ends. 


III 
Co-OPERATION OF STATE AND FEDERAL AGENCIES 


(a) State Interference with Enforcement of Fed- 
eral Laws. 

It was the policy of those who set up our federal 
government, as indicated by the Judiciary Act of 1789, 
that execution of federal laws should be left so far as 
possible to the state judicial machinery. Hence, said 
the late Seymour D. Thompson, writing in 1884, “it 
is not a matter of surprise that the judges of the state 
courts exercising a supposed jurisdiction by 
means of the writ of habeas corpus should have as- 
sumed to say whether a fugitive from the justice of a 
foreign country should be surrendered; whether fugi- 
tives escaping from slavery in other States should be 
delivered up pursuant to the Constitution and laws of 
the Union; whether persons enlisted in the armies of 
the United States should be held to military service 
or discharged therefrom, even in time of war; and 
whether a person in the military service of a foreign 
country should be tried as for a crime in a State 
tribunal for an act done as a belligerent under the com- 
mand of his sovereign and in conformity with the law 
of nations.” Frequent clashes of authority resulted 
until, in 1854, the Supreme Court of one State took a 
fugitive slave from the custody of a United States 
Marshal and set free a person convicted and sentenced 
in a federal court for violation of an Act of Congress. 
The Supreme Court of the United States reversed 
these orders; but the state courts assumed for a long 
time thereafter that the decision bore only on cases of 
persons in custody under process from a federal court. 
During the Civil War the federal military authorities 
were embarrassed by writs of habeas corpus from state 
courts with respect to soldiers in the federal service 
It was not till 1879 that the matter was set at rest by a 
conclusive pronouncement of the highest federal 
tribunal. 

Nor had the attitude of state executives been 
different. At the crisis of the Civil War, the federal 
government was hampered by state executive action 
in the spirit of the days of the Confederation. General 
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Sherman spoke of the governors as thirty-four “petty 


kings.” There was no thorough-going co-operation of 
State with nation in military affairs until the World 
War. Even in the present century there have been state 


prosecutions of regular soldiers of the United States 
who in the line of their duty have killed escaping de- 
serters. In the last decade of the eteenth century 
it was necessary for the Supreme Court of the United 
States to uphold federal habeas corpus to stop state 
prosecution of a Deputy United States Marshal who, 
in the line of his duty, while protecting a federal judge 
from a murderous assault, had killed the assailant. 
The same decade saw clashes of state and federal peace 
officers in case of nation-wide strikes, in which the 
local peace was broken and the course of the United 
States mails was interfered with. Even today, actu- 
ally or potentially clashing federal and state investi- 
uncommon. 


E nforce 


gations of the same disaster are not 

(b) Federal Interference with State 
ment of State Laws. 

lederal interference with criminal justice in the 
state courts had no little development following the 
Fourteenth Amendment. Until that extension of fed 
eral authority, the power of federal courts to take per 
sons from the custody of state courts by habeas corpus 
was narrowly limited by federal legislation. After the 
Fourteenth Amendment for a time application to re- 
view by habeas corpus state prosecutions became fre 
quent and led to much friction in some parts of the 
country. Happily the Supreme Court of the United 
States has ‘been able to deal with this situation by 
establishing a practice of action only after all remedies 
in the tribunals of the State have been ‘exhausted. 

(c) Conflicts of Jurisdiction Betwzen Federal and 
State Courts with Respect to the Same Property or 
Controversy. 

Early in the last century federal and state courts 
exercising a concurrent jurisdiction were confronted 
by a problem of proceedings in each with respect to 
the same property or the same controversy. As it was 
put by the Supreme Court of the United States, there 
was a “humiliating spectacle” of two courts each un- 
doing the work of the other; a “disreputable collision 
of jurisdictions.” The power of courts of equity to 
enjoin proceedings at law, which had not been estab- 
lished without a similar unseemly struggle in seven 
teenth-century Engla "} gave rise to much difficulty 
when state courts of equity sought to enjoin proceed- 
ings in federal courts or federal courts of equity 
were asked to enjoin proceedings in the state courts 
Like clashes of jurisdiction arose as between federal 
admiralty jurisdiction and proceedings in_ state 
courts. Later receiverships in federal courts of 
equity have increased the opportunities for friction 
As Mr. Justice Brewer put it, there was fre 
quently “a scramble between sheriff and marshal for 
Within a year we have seen a like 
scramble between federal ssecutors for the 
custody and disposition of criminals accused of violat 
ing both federal and state laws in the conduct of a 
business. From the beginning the Supreme Court of 
the United States took an enlightened view of the mat 
uuncement of a 
policy of: comity to “prevent unseemly interference 
with the orderly disposal of litigation in the state 
courts.” But the inferior federal courts have been 
mutch less inclined to such self-restraint, and the prac- 





possession.” 
and state pr 


ter and endeavored by careful pron 


tice of federal injunctions against enforcement of state 
statutes by state officers, which has grown to large 
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proportions within a generation, has put a higher value 
on the claim of the individual to try the constitution 
ality of a state law in the federal courts than upon the 
claim of the State to conduct proceedings by its ow: 
officials in its own courts, in the orderly exercise 
their undoubted jurisdiction, free from inju 
from federal courts of co-ordinate jurisdiction. Happily 
the Supreme Court of the United States has been ind 
cating a way out more consonant with respect for th 
state courts. 

(d) Indifference of Federal and State Gover 
ments to the Execution of Each Other's Laz 

Indifference on the part of the two governments, 
national and state, to the other’s execution of its laws 
is another common phenomenon of our polity which 
tends neither to observance nor to effective enforce- 
ment. To give but one example, there were striking 
manifestations of this indifference, before the Eight 
eenth Amendment, when the federal government used 
to issue licenses for the sale of liquor in localitie 
where it was forbidden by state law. Congress long 
refrained from using its power over interstate com 
merce to stop tae transportation of liquor into sucl 
localities. Before half a century had elapsed, stat 
indifference to the execution of federal laws led 
giving over of the policy of the Judiciary Act of 1789 
whereby that subject was entrusted largely to stat 
magistrates and state peace officers. 

(e) Concurrent State and Federal Prosecution 
for the Same Act. 

As a matter of legal analysis t 
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doubt of the soundness of the doctrine which allow 
concurrent or successive federal and state prosecu 
tions for the same act. But one can not read tl 


history of these concurrent prosecutions without b 
coming conscious that such two or even three-fol 
prosecutions (since in some cases municipalities 


prosecute also for the same act) have produced irrita 





tion and feelings of injustice beyond any good 
have accomplished. It is never wise to foster a 
feeling that the law is something arbitrary and out of 


touch with justice. Moreover, such concurrent or su 


cessive proseculio 


is for the same act are sometimes 
an easy way for prosecutors to make a record for con 
victions with a minimum of effort. Here also som: 


far-sighted co-operation between the two sovereignties 
with reference to the general purposes of the law would 
give better results 

(f{) The Beginnings of Conscious a Sys at 
Co-operation. 

Quite apart from co-operation with respect to tl 
Prohibition Act, there has been a good beginning. in 
the direction of conscious, systematic co-operation b 
tween national and state authorities. The work of th 
Supreme Court of the United States in adjusting th 
operations of concurrent jurisdiction of federal 
state courts has been spoken of. There has been fruit 
ful co-operation between federal and state adminis 


trators and judicial agencies in the enforcement of 
laws as to narcotics in New York. Another signifi 
cant recent instance is the Bureau of Identification 
in the Department of Justice and its work in further 
g the recognition of professional criminals wher 
apprehended localities where they have no previous 
criminal records Within a year the International 
\ssociation of Police Chiefs has approved a plan fo 


further co-operation with this bureau, and that plan 
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The Statutory Liability of Automobile Insurance Companies 


By W. J 

HE owner driver of a private motor vehicle 

who is required by the statutes of Maine, Ver- 
mont, Connecticut, Rhode Island, Massachu- 
setts, New York, New Jersey and California, to 


give security for the satisfaction of damages that 
may arise out of future accidents’ may do so by en- 
tering into a liability insurance policy for the bene- 
fit of those who suffer the damage.* Similarly in 
New Hampshire, where security is required only in 
certain cases for the payment of damages for an 
injury that has already been inflicted, an insurance 
policy previously entered into and covering liabil- 
ity for such injury, is deemed to be a sufficient com- 
pliance with the statutory requirements, if the 
policy is subject to the conditions specified by the 
Legislature.® 

Such policies are intended for the protection, 
not so much of the insured, as of those who sustain 
damage at his hands or at the hands of those for 
whose actions he is legally responsible. How effec- 
tive such protection is, however, depends upon 
whose acts the policies must cover, who may claim 
benefits under them, how far the persons intended 
to be benefited may enforce them against the insur- 
ance company and what defenses the company has 
in an action brought against it by such person. 


Those Whose Acts Are Covered by the Policies 
Prescribed 


The policy prescribed by Vermont‘ and Maine’ 
must insure the holder against his common law 
liability.6 That prescribed by Connecticut’ must 
cover the holder’s legal liability, and since in this 
State the common law rules of vicarious liability 
are extended by statute, where an owner rents out 
his car, and makes him liable in such a case for the 
acts of those who hire it, the policy prescribed by 
Connecticut covers damage done by these persons 
as well. The policy prescribed by Rhode Island® 


1 Nort! 








Dakota and Minnesota also require security to be given in 
certain cases for the satisfaction of future damages These states, how- 
ever, do not ake any sion for accepting an insurance policy as 
such security ey re 2 bond and offer no alternatives. 

2 s g g se t he duty to give security are not 
here di Tt we considered by me in a previous article on 
“Automobiles and Compulsory Liability Insurance,” Am. Bar Ass. J. 
vol. XVI p. 362 

§. Though New H shire does not require security for the satis- 
faction of damages arising out of future accidents, but only for the 
payment of damages w have already been incurred, it is of interest 
to note the news item w ypeared in The U. S. Daily of May 1, 
1930. This states that re the New Hampshire Act came into opera- 
tion “not more than 2 vercent of the ners of cars registered in the 
State were covered | trance, but since then percent of the car 
owners have voluntarily irchased insurance protection.” 

4 Vermont Pu Acts 1929, N 77, $2 

Maine Laws 210, §2 

6. The amount surance required by the several states 
will not here be cons ut will be found in my article on Auto 
mobiles and Compuls at y Insurance A Bar Ass. vol 
XVI, p. 362, at 365 

7. Connecti 19 $21; and see Pub 
Acts 1919, ch 1 ion of the section of the 1925 
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nobiles and Vicarious Liability, 
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also covers legal liability, but this extends to dam- 
age done not only by the holder and those for 
whose acts he is liable at common law, but also, if 
he is the owner of a car, to damage done by 
those who drive it with his consent, if they 
have not themselves given evidence of financial 
responsibility.® 

The policies prescribed by New Hampshire,”® 
Massachusetts,"* New York,’*? New Jersey’ and 
California’ afford in this respect the greatest pro- 
tection to injured persons. They cover in every 
case, not only damage done by the holder, but, 
where he is an owner, also damage caused by any 
person who drives his car with his consent. 

New York, New Jersey and California distin- 
guish between the policy required from a person 
in whose name a car is registered and that required 
from others. A person in whose name a car is reg- 
istered must produce a policy which 
“shall designate by explicit description or by appropriate refer- 
ence, all motor vehicles with respect to which coverage is in- 
tended to be granted by said policy, and shall insure the insured 
named therein and any other person using or responsible for 
the use of any such motor vehicle with the consent, express or 
implied, of such insured, against loss from the liability imposed 
upon such insured by law or upon such other person for injury 
to or death of any person, or damage to property 
growing out of the maintenance, use or operation of any such 
motor vehicle.” 

A person in whose name no car is reg’stered 
may take out a policy which shall 
“insure the person therein named as insured against loss from 
the liability imposed by law upon such insured for injury to 
or death of any person , or damage to property, . . . 
growing out of the operation or use by such insured of any 
motor vehicle, except a motor vehicle registered in the name 
of such insured, and occurring while such insured is personally 
in control as driver or occupant.” 

A person in whose name no car is registered 
may also satisfy the requirements of the Act by 
taking out a policy of the first type. But if he has 
taken out a policy of the second type and subse- 
quently acquires a car which he desires to have 
registered in his name, he must then furnish a 
policy of the first type. 

It will be observed, however, that under the 
second form of policy the law is satisfied even 
though the policy only covers damage “occurring 
while such insured is personally in control as 
driver or occupant” so that damage inflicted by a 
person who drives a car which is not registered in 
the policyholder’s name, but is merely hired by him, 
is not covered by the policy even though the car 
was being driven by the policyholder’s agent, so 


9. Rhode Island Acts 1929, ch. 1429, §10, and see discussion of 
this section by me in “Automobiles and Vicarious Liability,” supra 

10 N. H. Laws 1927, ch. 54, $§1, 8, 4. 

11. Mass. Cum, Stat. 1928, ch. 90, §34A. 

12. N. Y. Laws 1929, ch. 695, §94 (i) & (c). 

13. N. J. Laws 1929, ch. 116, §10 & §1. 

14. Calif. Gen. Laws, 1929, Title 379, §§36-1%4; 36-34. 
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long as he himself was not personally in control as legislatures of Connecticut, Massachusetts, Ne 


driver or occupant. York, New Jersey and California, have themselv« 


so defined its lability as to impose Ol 


Those Who Are Protected by the Policies 


Srecsthad pany a duty to pay even though thi ug ul 
’ ruptcy, or tor some other reason, the 11 re 
As has been pointed out, liability insurance  ypot actually paid to the injured person th 
policies are primarily intended to protect persons of his liabi * ag and has therefore not 
who sustain damage at the hands of those for any loss.?® 


ase acte : temseedl ta taieike weancmatide f Api 
whose acts the insured legally responsible. If, California explicitly provides 


-ef , ‘ed is not legally liable ar es ’ 
therefore, the insured is not legally liable towards “the insolvency or bankruptcy of the person insured sha 
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recovered against the insured upon any claim covered by this 
policy.” 

Although these statutes do not explicitly give 
the judgment creditor a right of action against the 
insurer, there can be no doubt that he has such a 
right arising plication from the provisions 
quoted and from the law of procedure in force in 
these states.* 


There remains the question, however, whether 
an insurance company, in an action brought against 
it by an injured person, can plead that it has al- 


ready paid to the insured, the amount of the liabil- 


ity under the policy, or whether it is bound to pay 
the injured person and not the insured. If such 
a plea were good, the very purpose of the insur- 
ance, which is to guarantee recovery to the injured 
person, would be defeated, should the insured, after 
having obtained payment from the insurance com- 
pany, disappear without satisfying any part of the 
judgment obtained against him by the injured per- 
son, or become liable to pay other creditors out of 
the money. 

Since Vermont* provides unconditionally that 
“the company shall pay and satisfy any judgment 
that may be recovered against the insured, upon 
any claim covered by the policy,” while Rhode 
Island*’ provides that “the insurer shall be directly 
liable to the injured party . . . to pay him the 
amount of the damages for which such insured is 
liable”; the insurance company is in these states 
made unconditi y liable to the injured person. 
The company, therefore, would act at its own peril 
if it paid the insurance money to any other than 
the judgment creditor, and could not plead as 
against him that it had already paid the insured. 

Massachusetts,** Maine,“ New Hampshire,” 
New York" and New Jersey™? merely provide that 
“the judgment creditor shall be entitled to have 
the insurance money applied to the satisfaction of 
the judgment.’ 

Since this section does not unconditionally 
provide that the insurance money shall be applied 
by the insurance company to the satisfaction of 
the judgment, but merely that the judgment cred- 
itor shall have the right to have it so applied if 
he chooses, it does not proprio vigore operate to 
attach the insurance money in the hands of the 
company in his favor in such a way as to make the 
company act at its peril if it pays the money to 
the insured, instead of to the judgment creditor. 
It would, however, entitle the judgment creditor to 
take what steps might be available to him™ either 
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47. R. I. Gen. I 

48 Mass. ( 

49. Me. Laws 2 

50. N. H. I . 54, $¢ 

51 N. Y. Law 1929 h. 695 

2 N. J. Law 

53. In Mass s can attach the insur- 
ance money in t ther in his action against 
the insured or by s » Mass. Gen. Laws 1921, 
ch. 246, §§1 S 228, §86-A. So also in 
Maine: Rev. Sta 86, §24, and in New 
Hampshire: I 2, 19, 35, and see §20. 
Similarly in New Y wa v. Nye (1928) 228 App. 
Div 6 th: erson can, in his action against an insured 
erson, join t t ny ar tair order restraining it 
from paying the it nee mone Oo e defer ate while $210 of the 
New York ( P e Act v | le the injured person immedi- 
tely ut ed to sue the insurance 
company on the ¢ in interest by virtue of 
the fact that he has the right to have the rance money applied to 
the satisfaction of gment. See ll v. Medbury (1873) 
53 N. Y. 98 : w Jersey also the t creditor can sue the 








in his action against the insured, or after obtaining 
judgment, to reach the insurance money in the 
hands of the insurance company before it has been 
paid to the insured. If he has done this, then 
the company cannot pay the insured without ex- 
posing itself to a second liability towards the judg- 
ment creditor, but if the judgment creditor has not 
taken such proceedings the company cannot refuse 
to pay the insured, and will not be exposed to a 
double liability when it has paid him even though 
the insured may not pay his judgment creditor.™ 
Insurance Company’s Defences Under the Policy 

The liability of the insurer under these statutes 
towards the injured person is, however, no greater 
than its liability under the policy to the insured. 
This is recognized by the California act which ex- 
pressly gives to the insurer, in an action brought 
against it by an injured person, all defences which 
the insurer would have, if the action were brought 
on the policy by the insured himself. This Act 
provides :*° 


“ 


in case judgment shall be secured against the insured 
then an action may he brought against the company, on 
the policy, and subject to its terms and conditions, by such in- 
jured person, his heirs, or personal renresentatives, as the case 
may be, to recover on said judgment.” 


The same rule has been applied in Vermont," 
Maine,** New Hampshire, Connecicut,* Massa- 
chusetts," New York"? and New Jersey® where 
the act provides: 


“the liability of any company under a policy insuring against 
liability for loss or damage on accaunt of bodily injury or 
death by accident or on account of damage to property shall 
hecome absolute whenever such loss or damage, for which the 
insured is responsible occurs.” 

In interpreting this provision, the Supreme 
Court of Errors of Connecticut held in Guerin v 
The Indemnity Insurance Co." that the judgment 
creditor does not have any greater right as against 
the insurance company than the insured, and there- 
fore that the liability of the company towards him, 
is subject to be defeated by a breach of a condi- 
tion of the policy by the insured occurring after 
the accident. Similarly the Supreme Judicial Court 
of Massachusetts said concerning this section in 
Lorando v. Gethro :* 

“It does not prohibit any ground of defence which ordi- 
company on the contract of insurance. Comp. Stat. of N. J. 1709-1910, 
p. 4059, $28. 

Although the injured person cannot sue the insurance company in 
Connecticut until thirty days after he has obtained judgment against 
the insured, he can protect himeelf in the meantime by attaching the 
insurance money in the hands of the company. This he can do while 
his action against the insured is nding: Conn. Pub. Acts 1919, ch. 
331, $2; Gen. Stat, 1918, ch. 301, Peee1. ch. 802, $5915: ch. 3038, $6067. 

In California the injured person can immediately after having 
obtained judgment against the insured, proceed thereon in a egasete 
action against the insurance company. Before he has obtained such 
judgment he cannot attach the insurance money, but if he brings action 
against the company immediately on obtaining judgment there is little 
danger of his being unable to reach the insurance money before it is 
paid to the judgment debtor: Calif. Gen. Laws 1923, No. 3738, §1. 

54. See Lorando v. Gethro (1917) 228 Mass. 181 at 186 187; 
Lunt v. Aetna Insurance Co. (1925) 253 Mass. 610 at 613-614; and 
Cogliana v. Ferguson (1928) 245 Mass. 364 at 368, which explains the 
meaning of “insurance money” as used in the section quoted in the text. 

55. Lunt v. Aetna Ins. Co. (1925) 253 Mass. 610. 

56. Calif. Gen. Laws 1923, No. 3788, $1 

57. Vt. Pub. Acts 1929, No. 77, §2; 1919, No. 155, §2. 

58. Me. Laws 1927. ch. 146, §1 

59. N. H. Laws 1927, ch. 54, §6 (1). 

60. Conn. Pub. Acts 1919, ch. 331, §1. 

61 Mass. Cum. Stat. 1927, ch. 175, $112 

62. N. Y. Laws 1929, ch. 695, §94-i 

63. N. J. Laws 1929, ch. 116, $10 (a). 

64. (1928) 107 Conn. R. 649 and see Schoenfeld v. N. J. etc. Ins 
Co. 197 N. Y Supp. 606. See also Francis v. London Guarantee & 
Accident Co. (1927) 100 Vt. 425. 

65. (1917) 228 Mass. 181 at 185-6. See Also fant v. Aetna Ins 
Co. (1925) 258 Mass. 610; Boston & Maine R. R. Co. v. The Hartford 
Ins. Co., 252 Mass. 452; and compare Matthews v. Meyer Bloomfield 
et al, 246 Mase 510, b U. S. F. & G. Co. v. Indust. Accident Comm., 
195 Calif. 577. 
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narily would be open to an insurer in an action brought against 
it by the insured on the policy. It forecloses only the ground 
that the amount of the loss shalll not be open to dispute. 

“The contention is untenable that the words ‘the liability 
of the insurance company shall become absolute’ means that the 
insurance company thereafter shall have round of defense 
open to it. 

“It would require unmistakable words 
position that the Legislature had pressed its powers to 
an extent. The instant statute meaning.” 


rrant the sup 
such 
conveys no su 

These are strong words, especially in view of 
the fact that the statute under which the point in 
question arose, contained the further 
which is also to be found in New Hampshire,” 
New York® and New Jersey™ as well as in Massa- 
chusetts” and in Connecticut,” that 





prov ision, 


“No such contract of insurance shall be cancelled or an- 
nulled by any agreement between the company and the insured 
after the said insured has become responsible for such loss or 
damage, and any such cancellation or annulment shall be void.” 
Gethro and 
Massachu- 


the 


Since the decision in Lorando \ 
with the evident desire to overrule it 
setts has enacted for the further protection of 
injured person: 

“That no statement made by the insured or on his behalf, 
either in securing the policy or in securing registration of the 
motor vehicle or trailer covered thereby, no violation of the 
terms of the policy, and no act or default of the insured, either 
prior or subsequent to the issue of the policy shall operate to 
defeat or avoid the policy so as to bar recovery within the limit 
provided in the policy by a judgment creditor.” 

New Hampshire 
though not quite so specific, is not substantially 
different from that’ of Massachusetts. Vermont 
distinguishes between automobilists who have been 
convicted in a criminal action and those who have 
had a civil judgment rendered against them. It 
provides :"* 


has a_ provision’ which 


“When evidence of the insuring of a person convicted of a 
violation of a motor vehicle law . is offered as proof of 
financial responsibility, the commissioner of motor vehicles shall 
not accept the same unless the insurance has 
attached thereto a certificate waiving, as against injured per- 
sons, all defences based on false representation or breach of 
warranties as set forth in the appplication for the policy of 
insurance by the insured.” 


policy of 


Where there has been no conviction and the 
duty to give security arises out of other circum- 
stances, no such waiver is required and the policy 
o the provision ‘contained 
with the liability of 
This provides :* 


becomes subject merely 
in the general Act 
insurance companies 


t 
dealing 
| 


any judgment that may 
claim covered by 
liability 


ind satisfy 
ured upon any 
within the 


“The company shall pay 
be recovered against the in 
this policy to the extent and 
assumed thereby.” 

Maine, Rhode Island, New York and New Jer- 
sey do not expressly deny to the insurance com- 
pany, in an action brought against it by an injured 
person, the defences available to it in an action on 
the policy by the insured, as is done by the statutes 
of Massachusetts, New Hampshire, and Vermont. 
They have, however, except Rhode Island, enacted 





limits of 





66. On the general question whether an absolute liability an 
constitutionally be imposed, see Opinior f Jus s, 251 Mass 69 at 
609 

67 N. H.. Laws 1927, ch. 54, $6 

68 N. Y. Laws 1929, ch. 69 §$94-1 

69. N. J. Laws 1929, ch. 116, $1 

70. Mass. Cum. Stat. 1927 

71 Conn. Pub. Acts 1919, ch. 831, § 

72 Mass. Cum. Stat. 1928 17 g 

3 N. H. Laws 1927, cl 4, $¢ Ill 

74. Vt. Pub. Acts 1929, N $2 

75. Vt. Pub. Acts 1919, N } $1 





provisions similar to that of Massachusetts 
quoted, to the effect that the liability of the in 
surer “shall become absolute whenever such 


already 


loss 
or damage for which the insured is responsible ox 

While New York and New Jersey have th« 
further provision also occurring in the Massachu 
sets Act and already quoted, that the contract of 
insurance shall not be cancelled by any agreement 


curs.” 


+} 


between the company and the insured after the 
sured has become liable. 

A curious situation arises in Maine from an 
evident oversight in the law, which reads: 
insurance company shall have the right to 
the defences described in section five of this act.” 
Section five, however, contains no defences either 
It is merely a repealing 
however, regard it as 


explicitly or by reference. 
The courts may, 

evidencing an intention on the part of the legis 

lature that the company should not be stripped of 

its defences, and following Lorando v. Gethr 

Guerin v. The Indemnity Ins. Co., they may give 


clause. 


it the same defences as against the judgment cre 
itor which it would have against the insured 
Rhode Island does not provide that the lia 
bility of the insurance company shall become abs 
lute, or that a contract of insurance shall not. as 
against an injured person, be cancelled by any 
agreement between it and the 
ingly its courts may follow the Massachusetts and 


insured Accord 
Connecticut cases. 

The statutes of New York" and New Jersey 
in addition to providing that the liability of the 
insurer shall become absolute and that the con 
tract of insurance shall not be cancelled after the 
insured has become liable, contain the further pro- 
vision that: 

“The policy may provide that the insured or any person 
covered by the policy shall reimburse the company for pay- 
ments made on account of any accident, claim or suit involving 
a breach of the terms, provisions or conditions of the policy 
and further if the policy shall provide for limits in excess of the 
limits designated in this section the insurance carrier may plead 
against such judgment creditor, with respect to the amount of 
such excess limits of liability any defences which it may be 
entitled to plead against the insured.” 

These provisions indicate that the legislature 
of New York and New Jersey do regard the previ- 
ous clauses making the insurance company’s lia- 
bility absolute and preventing the cancellation of 
the contract of insurance by reason of a breach of 
its terms by the insured, as depriving the company, 
as against the injured person, of its usual defences 
up to the limit fixed. It is for the courts to deter 
mine whether these are sufficiently “unmistakeable 
words to warrant the supposition that the | 
ture had pressed its power to such an 
It is, however, difficult to see what other effect 
could be given to them. 

It is to be observed also that so far as con 
cerns the recovery of payments made by the in 
surance company, which it would not have had 
to make if the defence that a condition of the policy 


egisla 


extreme 


had been broken, had not been denied to it. the 
company is made to assume the risk of not being 
able to recover from the insured, which is usually 


borne by the injured person 


76 N. Y. Laws 1929 
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Effect of Fugitive Slave Law on Opinions as to Rights of Federal Government and of 
States in the North and South—Story of Historic Case in Which Statute Figured— 
Chief Justice Taney Handed Down Unanimous Judgment of Court in the 
Greatest of His Opinions 





By Horace H. Hacan 
Member of the Tulsa, Oklahoma, Bar 


N the morning of March 11th, 1854, the peace- 

ful occupations of the citizens of the young 

but enterprising town of Milwaukee were 
rudely disturbed by the ringing cry, “Freemen to 
the Rescue.” The cry, they soon discovered, came 
from “a fierce looking man with flowing black hair, 
a long and bushy black beard and dark glowing 
eyes,”? who was riding on horseback through the 
principal streets of the town, shouting to each group 
whom he attracted by his compelling exordium, to 
assemble that afternoon at two o'clock at the 
County Court House, if they were opposed to slave 
catchers. The man on horseback was Sherman M. 
Booth and his somewhat dramatic ride was the pre- 
lude to the boldest assertion of states’ rights made 
in our annals. Virginia and Kentucky, through 
their celebrated resolutions, claimed in 1798, and 
South Carolina, through its well known ordinance 
of nullification, asserted in 1832, that the several 
States of the Union enjoyed an equality with the 
Federal Government in determining whether or not 
it was transcending its delegated powers. The 
Southern States in 1861, claimed no rights of equal- 
ity with, or superiority to, the Federal Government, 
in dealing with its powers, so long as they remained 
members of the Union, but declared that they had 
the constitutional right to withdraw from that 
Union. Wisconsin, however, in 1854, and for sev- 
eral years thereafter, asserted, through all her 
agencies of government, including her judicial de- 
partment, that she had the right to remain in the 
Union and while a member of that Union enjoyed, 
as between the Federal Government and herself, 
the paramount power to determine the limits of 
the national jurisdiction. It is strange that his- 
torians, who have been so deeply shocked by the 
Virginia and Kentucky resolutions, and by South 
Carolina’s Ordinances of 1832, should either be 
ignorant or neglectful of the fact that the most glar- 
ing example of nullification in our history is fur- 
nished by the far Northern state of Wisconsin, 
which a few months, after officially defying the 
Federal Government and officially calling upon its 
citizens forcibly to resist its authority, sent thou- 
sands of its citizens to Tennessee and Virginia to 
subdue the South! 

It is, indeed, a fact not generally appreciated 
that in the four or five years immediately preceding 
the Civil War, the South was the strongest advo- 
cate of the rights of the Federal Government, and 
the most ardent champions of the doctrine of States’ 
Rights were to be found in the Northern states. 


Schurz, Remit es Vol. 2, page 106 


Mr. Warren, in that splendid work, The Supreme 
Court in United States History, has demonstrated 
this by a great and overwhelming wealth of ma- 
terial.2 Benjamin of Louisiana and Toombs of 
Georgia were then the principal defenders of the 
powers of the Federal Government against such as- 
sailants as Seward and Wade and Fessenden and 
Trumbull; and, since Benjamin and Toombs at all 
times asserted the right of a state to secede, they 
were never compelled, as were their opponents, to 
make a virtue of inconsistency. To Seward, Wade, 
Fessenden and Trumbull, and their colleagues and 
followers, the Federal Government was anathema 
until in 1860 they captured possession of it. It then 
became their idol and ideal. It is not surprising, 
however, that their volte-face must engender in the 
sceptical mind an inquiry as to how much their 
prior conduct had been dictated by principle and 
how much by a hankering for the spoils and power 
of office. 

Carl Schurz, who was one of the leaders of the 
nullification forces in Wisconsin, but who later sin- 
cerely repented of his trangression, notes in an in- 
teresting passage in his “Reminiscences,” that dur- 
ing the years immediately preceding the Civil War, 
“the Republican Party, the natural opponent of the 
States’ rights doctrine * * * * planted itself upon 
extreme States’ rights ground and went to the very 
verge of nullification, while the Democratic Party, 
the traditional champion of States’ rights doctrine, 
became an ardent defender of the Federal power as 
against any pretension of States’ rights that as- 
serted themselves according to the principles pro- 
mulgated in the Virginia and Kentucky resolutions.” 
He then amusingly observed: “It was one of those 
struggles which, as Mr. Lincoln once said, became 
so mixed that, in the heat of the wrestle, the com- 
batants worked themselves into one another’s 
coats.” 

Of course, the principal reason for this meta- 
morphosis was the Fugitive Slave Law, passed by 
Congress as part of the Great Compromise of 1850.* 
Intensely unpopular in most northern states, it was 
this law that led Wisconsin to defy the Federal 
Government. On March 10, 1854, one Joshua 


2. Vol. III, Chapters XXVI and XXVII. 

8. Schurz, Reminiscences Vol. 2, page 114. This distinguished 
Statesman and lover of freedom also says im a passage that is not 
uninteresting in view of one of the present problems of our Federal 
Government: “The right way out was suggested by Mr. Durkee, a 
Senator of the United States from Wisconsin, who said: ‘I shall not 
obey that law (Fugitive Slave Law), but I shall submit to the legal 
penalty for disobeying it.’” 

4. The previous Act, that of 1793, had been rendered ineffective 
because enforceable through State officers and because Justice Story in 
his opinion in Prigg vs. Pennsylvania, had remarked that any state 
might forbid its officers to act as Federal Agents in enforcing said act. 
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Glover, a negro, was playing cards with three other 
men in a cabin near a mill, where he was employed. 
The cabin and the mill were a few miles north of 
Racine, Wisconsin. Suddenly, the door of the cabin 
was thrown open by one Benjamin Garland, a citi- 
zen of Missouri, who was accompanied by a deputy 
United States Marshall, and several assistants. 
Garland claimed Glover as a runaway slave and 
what is described as a “desperate tussle ensued.’” 
Glover was severely beaten and injured and, upon 
being subdued, was ironed and thrown into an 
open wagon and driven to Milwaukee where, on the 
following morning, he was lodged in the County 
jail. The whole affair seems to have been carried 
out with disgusting brutality, but, of course, there 
was no question but that Glover’s arrest was en- 
tirely legal since it was made under a federal war- 
rant issued under the provisions of the Fugitive 
Slave Act. Racine was a hot bed of Anti-slavery 
sentiment and, as soon as the news of Glover’s ap- 
prehension reached its citizenship, the Sheriff of 
Racine County summoned a posse and soon one 
hundred Racine citizens were on their way to Mil- 
waukee to arrest Garland as a kidnapper.® 

In the meantime, news of Glover’s arrest had 
been telegraphed to Sherman M. Booth, a citizen 
of Milwaukee, the editor of the “Wisconsin Free 
Democrat” and “an intense abolitionist.”7 Being 
resolved to thwart, if possible, the attempted re- 
covery of Glover, he made the historic ride through 
the streets of Milwaukee already described. The 
meeting at the Court House, called by Booth, was 
attended by several thousand people and fiery 
speeches and resolutions aroused the emotions of 
the auditors. A local judge had issued a writ of 
habeas corpus, but the Sheriff of Milwaukee 
County, who was in charge of the jail where Glover 
was imprisoned, declined to obey it since the 
prisoner was held by a United States Deputy Mar- 
shal under a federal warrant.® In the meantime, 
the Racine delegation had arrived and had had Gar- 
land arrested for assault and battery."° They then 
joined the assembly at the Court House and added 
their indignation and resentment to its emotional 
powder. When news was brought that the writ of 
habeas corpus had been disregarded, the powder 
exploded and the crowd assembled at the court 
house marched to the jail and demanded the de- 
livery to it of the prisoner."' Meeting with a re- 
fusal, they at once battered down the doors of the 
structure, overpowered the deputy marshal and 
handed Glover over to friendly hands by whose aid 
he soon reached Canada and security. 

Glover safe, and the brutality of the 
master manifested at the time of his arrest and 
afterwards, causes one thankful for his 
escape.’? But those rescuing him had violated a 
Federal statute and had committed a crime against 
the Federal Government, punishable by fine and 


was 


to be 


5 Thwaites’ Story of Wisconsin, page 248 

6. Id. 250 

7 Id Also Schurz Reminiscences Vol. 11-106 

8. It should be noted that Booth always denied shouting: ‘Free 
men to the Rescue.”” The friendly pen of A. N. Thomson, however, 
examines the question story of Wisconsin” and 


in his “Political Hi 
I the reader unnot fail to share, that 





reaches the conclusion, which 
there is no question but that this cry was 
9 Thwaites 251 
10 Thomson, , 
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Booth had been the chief nstigator 
Federal authorities and it 


imprisonment. 
of the resistance to the 


was natural, therefore, that he should be chosen t 
experience their wrath. He was promptly arrested 
on a warrant issued by Winfield Smith, Unite 
States Commissioner, for aiding the escape of 
fugitive slave. 

He was admitted to bail but he and supporters 
soon decided on an astonishing and audacious move 
By prearrangement, his surety, one Wunder] 
rendered him to the United States Comn one! 
and that official, when no other recognizance 
forthcoming, committed him to the custody of 
Stephen V. R. Ableman, the United States Mar 
shal, upon a warrant, reciting that he was held for 
an offense against the Act of Congress approve 


September 18, 1850, being the Fugitive Slave Ac 


On the succeeding day, Booth, through his counsel 


filed an application before Abram D. Smith, one of 
the justices of the Supreme Court of Wisconsin, for 
a writ of habeas corpus directed to Ableman. Thi 


writ was allowed on that day and the Marshal im 
mediately produced the prisoner 
Smith and also made a return, showing that he held 


before lu tice 


Booth by virtue of the warrant of the United States 
Commissioner, a copy of which he attached to the 
| 
return.'* A demurrer was filed to the return and 
by consent the hearing was postponed til M 
g | 


29th,’* Booth, in the meantime, remaining in the 


Marshal’s custody. .On that day and on the follow 
ing day, argument was had on the demurrer and 
at the conclusion of the argument, decision was 
reserved by the Court.’® Eight days later the Court 


rendered a lengthy opinion, holding that 
imprisonment was unlawful and ordering his dis 
charge. This opinion is set out in full in the t 
volume of the reports of the 


Wisconsin, beginning at page seven No judicial 


Supreme \ 


pronouncement in Virginia or Georgia ever as 
sumed a more defiant states’ rights ton¢ Che 
judges of the several states, he asserted, not the 
federal judiciary were the proper interpreters of the 
powers of the Federal Government because the 

took an oath to support both the Constituti 

the United States, and the fundamental law of the 


own jurisdiction. How chaos was to be prevented 
oF —— 


under such a system, one state expanding, 
restricting the powers of the Federa 
the learned jurist did not pause to point ou He 
did, however, find time to observe: 


| 
| 


increasing power of the Federal 
diminishingly importance of the 


vastly 


relatively 


“In view of the 
Government, and the 


State Sovereignties respectively, the duty t to w 
closely and resist firmly every encroachment of the 
becomes every day more and more imperative. * * * I solen 
believe that the last hope of free representative a Federative 
Government rests with the states. * * * I am truly thankful 
for the same feeling of conscientious frankness tering 
the discharge of the duty before me, as would be requ 
case of direct invasion, open rebellion or palpable trea 
against our common country.” 

At the outset of his opinion, Justice Smit! 
somewhat rebuked Booth and his counsel for at 


tempting to waive certain alleged defects in t 

warrant of the United States Commissioner, the 

purpose being, as the court intimated, to force 

decision on the constitutionality of the Fugitive 

Slave Act. The prisoner, the court thought, should 
13. Re Sherman M. Booth 3 Wis 


14. Id 
15. Id 
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consider himself fortunate in securing his freedom 
on any terms. The court refused to consider any 
such attempted waiver and held the warrant to be 
void not only because of insufficiencies in its re- 
citals, but also because of a holding of the court 
that the power to issue a warrant could not be con- 
ferred on a United States Commissioner. In view 
of the observations of the court already noted in 
connection with the prisoner’s atempt to waive 
defects in the warrant, one might well imagine that 
these holdings would have entirely satisfied the 
judicial conscience. By this time, however, Judge 
Smith had evidently warmed up to his subject and, 
asserting that he had still a duty to perform, he 
plunged ahead and held the Fugitive Slave Act 
unconstitutional on the sweeping ground that the 
Federal Constitution conferred no power on Con- 
gress to pass such an Act, but that its enforcement 
must rest entirely upon such legislation as might 
be passed in the respective states.** To reach this 
conclusion it was necessary for the bold jurist to 
overrule the decision of the Supreme Court of the 
United States in Prigg vs. Pennsylvania, 16 Peters 
540, and to the ordinary judge, this might well have 
seemed a difficult hurdle. Smith, however, after 
discussing that case at considerable length, refused 
to follow it, remarking that the Supreme Court 
should be permitted the opportunity of again re- 
viewing the question there involved. Undoubtedly, 
in such event, he hoped that after the vices of that 
opinion had been exposed by him, the Supreme 
Court would repent of its errors. For these three 
reasons, therefore, the detention of Booth was pro- 
nounced illegal and his immediate release ordered. 

Ableman, the marshal, complied with the 
Court’s judgment but also asked for a writ of Cer- 
tiorari to the Supreme Court of Wisconsin which 
was allowed. Shortly thereafter the cause was 
argued before that Court, consisting of Chief Jus- 
tice Whiton and Justices Crawford and Smith. At 
the hearing before Judge Smith and upon this new 


hearing, Booth was ably represented by a young 
lawyer, Byron Paine, still in his thirties, who had 
volunteered his services, waiving all compensation. 


In the argument now had before the Supreme 
Court, the marshal, and, of course, in reality, the 
United States, found a champion, not only in the 
United States District attorney, J. R. Sharpstein, 
but also in the most arresting and outstanding fig- 
ure of the Wisconsin bar, Edward George Ryan, 
who had come to this country as an Irish immi- 
grant lad of twenty years and who later became 
Chief Justice of the highest Court of his adopted 
state. A master of words and of invective, fearless, 
irascible and proud, he is regarded as the outstand- 
ing lawyer and jurist of a state rich in both. His 
opinion, upholding the validity of the celebrated 
Potter law, the first state statute regulating rail- 
road rates, is justly considered one of the land- 
marks of American jurisprudence.’? Paine was soon 
to secure a place on Wisconsin’s highest court be- 

16. The last parag 
stitution read 
under the laws there 


any law or regulat 
but hall 


of Section 2 of Article IV of the Con- 
held to service or labour in our South, 
f, escaping into another, shall, in consequence of 
herein, be discharged from such service or labour, 





s oN person 






. n claim of the party to whom such service 
be 1 In Prigg vs. Pennsylvania, Justice Story 

rical correctness, that the insertion of this provision 
essential to its adoption and the consequent 


General vs. Railroad Companies, 35 Wis. 425. 
f Ryan by Chief Justice Winslow appears in Vol. 





cause of the fame won for him by the Booth litiga- 
tion. His service there was prematurely ended in 
1870 by death due to an accidental fall. At the bar 
exercises held in his memory and honor, his great 
antagonist of the Booth cases feelingly said: 

“The first opportunity I had of forming an estimate of 
his high ability was in the famous case under the Fugitive 
Slave Act in 1854 and 1855. He was employed for the defend- 
ant, I for the United States. We both brought to the case, not 
only ordinary professional zeal, but all the prejudices of our 
lives. He was a frank and manly abolitionist. I was decidedly 
what was called pro-slavery. We were both thoroughly in 
earnest. The case was attended with great popular excitement ; 
it was one of the many muttered sounds of troubled elements, 
foreboding the great storm which has since passed over the 
country. He died believing that the results had justified his 
views. I shall possibly die believing that they have justified 
mine. I thought him a fanatic; he undoubtedly thought me 
one. Possibly we both were. But in all that antagonism and 
excitement, I could not fail to see, I could not fail to do justice 
to the integrity of his motives, to the ability of his conduct. I 
then conceived an estimate of the beauty of his character and of 
his great professional ability, which has never since changed. 

On July 19th, 1854, the Wisconsin Supreme 
Court adjudged Booth to be imprisoned unlawfully 
and upheld his release by Judge Smith. Each of 
the three judges delivered a separate opinion and 
each assigned a different reason for the conclusion 
reached, illustrating, perhaps, the old maxim that 
truth is one but error diverse. The Chief Justice, 
lacking the boldness of his colleague, Smith, 
thought that he was compelled by the decision in 
Prigg vs. Pennsylvania, sustaining the Fugitive 
Slave Act of 1793, to hold that Congress had power 
to legislate on the general subject of the return 
of fugitive slaves. But he declared the Act of 1850 
to be unconstitutional because it conferred judicial 
powers on United States Commissioners and be- 
cause it deprived the alleged slave of a jury trial 
in the jurisdiction where he was apprehended. Jus- 
tice Crawford, on the contrary, pointed out that the 
fugitive from justice in ordinary extradition pro- 
ceedings enjoyed no such right and that the alleged 
fugitive slave upon being returned, by summary 
proceedings, to the state whence he was supposed 
to have escaped, could, if he had been wrongfully 
arrested, test his right to freedom in the courts of 
that state. “A case might arise,” he pointed out, 
“where, by false swearing and conspiracy, a free- 
man, by the machinery of this law, might be 
snatched from his liberty and reduced to the con- 
dition of slavery, until, by a suitable proceeding, 
he asserted and obtained his freedom; but so, also, 
by similar means, an innocent man may be carried 
away charged with crime, and placed under the 
necessity of vindicating his innocence, in a distant 
state.” Neither did he think the law invalid be- 
cause of the powers vested in the United States 
Commissioners. Congress, he observed, could vest 
judicial power in territorial judges, who were not 
considered to be members of the federal judiciary, 
and by a parity of reasoning it could vest in com- 
missioners the performance of judicial acts in con- 
nection with the subject of the return of fugitives 
from labor under section 2 of Article IV of the 
Constitution. Justice Crawford agreed, however, 
with his colleagues in holding that state courts had 
the right to inquire into the legality of the deten- 
tion of a citizen by the federal authorities, and, if 
they found it to be illegal, to order his discharge. 


18. Thomson 106-107. 
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In his opinion, the warrant, by virtue of which 
300th had been arrested, did not show that he was 
charged with a crime and, therefore, he held that 
the release of the prisoner had been rightfully 
ordered. 

Judge Smith still adhered to the uncompromis 
ing tone of his former opinion. He rejoiced that 
Wisconsin had resisted. Congress had no power to 
pass any fugitive slave law, Prigg vs. Pennsylvania 
and other cases to the contrary notwithstanding. 
It had been argued that the decisions of the Su 
preme Court of the United States “in analogous 
cases upon an analogous statute” (that of 1793) 
were binding upon the state courts. Boldly, he 
answered: “I cannot yield my assent to the proposi 
tion. I do not so understand the relations of the 
respective courts.”’”® 

Under the protection of this decision, Booth 
remained at liberty for a short while, although the 
Government took the case to the Supreme Court of 
the United States upon a writ of error. Soon, how 
ever, the Federal Grand Jury indicted Booth on 
three counts, under the Act of 1850, for aiding, abet 
ting and assisting Glover’s escape; and he was 
arrested by the United States Marshal und 
rant issued in connection with such indictment. He 
immediately applied to the Supreme Court of Wis- 
consin for a second writ of I 
that he was held in custody for a pretended viola- 
tion of the Fugitive Slave Law Act, a void and un- 
constitutional enactment. The court, however, 
failed him, holding that the application was prema- 
ture, and that the federal court should first be given 
an opportunity to pass upon the questions raised.” 
One cannot help suspecting that the member 
the court indulged the hope that no Wisconsin jury 
could be found, which would convict Booth, and 
that the whole affair would soon be moot, by rea 
son of his triumphant acquittal 

If such were the case, their expectations were 
doomed to speedy disappointment, for Booth, and 
one Rycraft, who was indicte th him for the 
same offenses, were tried in January 1855, on all 
three counts of the indictment and were convicted 
on the second and third. Under this conviction, 
Booth, on January 23rd 1855, was sentenced by 
Judge A. G. Miller to an imprisonment of thirty 
days and in addition fined one thousand dollars and 
costs. As there then existed no Federal Statute, 
allowing an appeal in federal criminal cases. this 
judgment was final.” 

Booth, however, did not intend to consider it 
as such. He at once filed his application before the 
Supreme Court at Wisconsin for a writ of habeas 
corpus, and Rycraft presented a like petition. That 
court now felt no hesitancy about granting the 
writ.27. Whiton and Smith adhered t 
that the Act of 1850 was unconstitutional, although 
each still based his opinion on different grounds 
Crawford reiterated his opinion that the Act of 
1850 was valid, but conveniently discovered that. 
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while the first count of the federal indictment, the 
one on which Booth was acquitted, charged a crim 
inal offense, the second and third counts, upon 


which he was convicted, failed to do so. In this 
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great opinions.** In force, loftiness of tone and 


lucid logic, it is not surpassed by any judicial pro- 
nouncement in our annals and, in fact, is equalled 
nly by Marshall's mighty opinion in McCulloch 
vs. Maryland. After a comprehensive but concise 
statement of the facts, the venerable Chief Justice 
remarked: 

“It will be seen from the foregoing statement of facts, 
that a judge of tl eme court of the State of Wisconsin, 
in the first of these cases, claimed and exercised the right to 





supervise and annul t proceedings of the commissioner of 
the United States, ar d | to disc harge a prisoner who had been 
ommitted by the com: oner for an offense against the laws 


1en rs that this exercise of power by the 
ioned and affirmed by the supreme 





f this governn 
judge was alterwar Jas sanct 
court of the state. 

“In the second case the state court has gone a step farther, 
and claimed and exercised jurisdiction over the proceedings and 
judgment of a di stric t court of the United States, and upon a 


summary and collateral proceeding, by habeas corpus, has set 
aside and annul fled its judgment, and discharged a prisoner, who 
had been tried and found guilty of an offense against the laws 
of the United States, a r sentenced to imprisonment by the 
district court. 

“And it further appears that the state court have not only 
claimed and exercised this jurisdiction, but have also deter- 
mined that their decision is final and conclusive upon all the 

uurts of the United States, and ordered their clerk to dis- 
regard and refuse obedience to the writ of error issued by this 
court, pursuant to the t of Congress of 1789, to bring here 
for examination and revision the judgment of the state court. 

“The propositions are new in the jurisprudence of the 
United States as well as of the states; and supremacy of the 
state courts over the courts of the United States, in cases 
arising under the constitution and laws of the United States, 
is now for the first time asserted and acted upon in the supreme 


court of a state.” 

He then proceeded to expose pitilessly the 
weaknesses of the Wisconsin Court’s position. He 
observed : 





“If the judicial power exercised in this instance has been 
reserved to the states offense against the laws of the United 
States can be punished by their own courts, without the per- 





the judgment of the courts of the 

happens to be imprisoned; for, if the 

msin possessed the power it has exer- 
I 


mission and according 
state in which the | 
supreme court of W 


cised in relation to offenses against the Act of Congress in 
question, it necessarily follows that they must have the same 
judicial authority in relation to any other law of the United 
States; and, consequently their supervising and controlling 
power would embrace the whole Criminal Code of the United 
States, and extend to offenses against our revenue laws, or any 
other law intended to guard the different departments of the 
general government from crimes, from the highest to the low- 
est; including felonies, which are punished with death, as well 
as misdemeanors, which are punished by imprisonment. And, 


moreover, if the power is Lewes we by the supreme court of 


the state of Wisconsin, it must belong equally to every other 
state in the Union, when the prisoner is within its territorial 
limits; and it is very certain that the state courts would not 
always agree in opinion, and it would often happen, that an 


act which was admitted to be an offense, and justly punished 
in one state, would be regarded as innocent, and indeed as 
praiseworthy, in another 

“Tt would seem to be hardly necessary to do more than to 
state the result to which these decisions of the state courts must 
inevitably lead. It is, of itself, a sufficient and conclusive 
answer, for no one will suppose that a government which has 
now lasted nearly seventy years, enforcing its laws by its own 





tribunals, and preserving the union of the states, could have 
lasted a single year, or fulfilled the high trusts committed to 
it, if offenses against its laws could not have been punished 
without the consent of the state in which the culprit was found.” 

Loftily, he asserted the independence and para- 
mount authority of the national government. 
Granting that the “state of Wisconsin is sovereign 


within its territorial limits to a certain extent,” 


nevertheless, he pointed out, “that sovereignty is 
limited and restricted by the Constitution of the 


28. Tane re than eighty years of age, having been 


United States.” Although the powers of the na- 
tional and state governments “both exist and are 
exercised within the same territorial limits,” yet 
they are “separate and distinct sovereignties, acting 
separately and independently of each other, within 
their respective spheres.” As to the sphere of 
action appropriated to the United States, it was, 
he asserted, “as far beyond the reach of judicial 
process issued by a state judge or a state court, as 
if the line of division was traced by landmarks and 
monuments visible to the eye.” In a sentence, he 
levelled all the breastworks of the recalcitrant 
lower court. “The state of Wisconsin,” he de- 
clared, “had no more power to authorize these pro- 
ceedings of its judges and courts, than it would 
have had if the prisoner had been confined in Mich- 
igan, or in any other state of the Union, for an 
offense against the laws of the state in which he 
was imprisoned.” It was not intended, he said, to 
question the right of any state judge, authorized to 
issue writ of habeas corpus, to inquire into the de- 
tention of any person within the territorial limits 
of his jurisdiction, “provided, it does not appear 
when the application is made, that the person im- 
prisoned is in custody under the authority of the 
United States.” Even the United States marshal, 
having custody of the prisoner in whose behalf such 
a writ is issued, should make a return to the court, 
showing that he is held by authority of the United 
States. But once such return is made “and the 
state judge and court judicially apprised that the 
party is in custody under the authority of the 
United States, they can proceed no further.” Boldly 
and sweepingly he proceeded: 

“They then know that the prisoner is within the dominion 
and jurisdiction of another government, and that neither the 
writ of habeas corpus nor any other process issued under state 
authority, can pass over the line of division between the two 
sovereignties. He is then within the dominion and exclusive 
jurisdiction of the United States. If he has committed an 
offense against their laws their tribunals alone can punish him. 
If he is wrongfully imprisoned, their judicial tribunals can 
release him and afford him redress. And although, as we have 
said, it is the duty of the marshal or other person holding him, 
to make known by a proper return, the authority under which 
he detains him, it is at the same time, imperatively his duty 
to obey the process of the United States, to hold the prisoner 
in custody under it, and to refuse obedience to the mandate or 
process of any other government. And consequently, it is his 
duty not to take the prisoner, nor suffer him to be taken, 
before a state judge or court upon a habeas corpus issued under 
state authority. No state court or judge, after they are ju- 
dicially informed that the party is imprisoned under the au- 
thority of the United States, has any right to interfere with 
him, or to require him to be brought before them. And if 
the authority of a state, in the form of judicial process or 
otherwise, should attemipt to control the marshal or other au- 
thorized officer or agent of the United States, in any respect, 
in the custody of his prisoner, it would be his duty to resist 
it, and to call to his aid any force that might be necessary to 
maintain the authority of law against illegal interference. No 
judicial process, whatever form it may assume, can have any 
lawful authority outside of the limits of the jurisdiction of the 
court or judge by whom it is issued and an attempt to enforce 
it beyond these boundaries is nothing less than lawless vio- 
lence.” 

Such a situation, he pointed out, was not hu- 
miliating to the states or to their citizens. As to 
the latter, “it certainly,” he justly remarked, “can 
be no humiliation to the citizen of a republic to 
yield a ready obedience to the laws as administered 
by the constituted authorities.” As to the former, 
it could not, he wrote, “be inconsistent with the 
dignity of a sovereign state, to observe faithfully, 
and in the spirit of sincerity and truth, the compact 
into which it voluntarily entered when it became a 
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state of this Union.” Was not “untarnished faith 
the highest honor of sovereignty?” As to the Fugi- 
tive Slave Act, it was observed that the court was 
not under any obligation, in the cases then before 
it, to pass upon its constitutionality or the validity 
of the proceedings before the United States Com- 
missioner, but notwithstanding this fact, the court 
was of the opinion that it was proper for it to point 
out that in its opinion such Act was “fully author- 
ized by the constitution of the United States in all 
its provisions” and that the Commissioner had 
acted “with lawful authority.” Therefore, as 
already stated, both cases were reversed. 

Within a few days after the rendition of this 
decision, the legislature of Wisconsin passed vit- 
riolic resolutions, denouncing it as a usurpation and 
counselling resistance to its mandate. It resolved: 

“That the principle and construction * * * that the general 
government is the exclusive judge of the extent of the powers 
delegated to it, is nothing short of depotism; * * * that the sev- 
eral states which formed that instrument being sovereign and 
independent, have the unquestionable right to judge of its 
infractions; and that a positive defiance by these sovereignties 
of all unauthorized acts under color of that instrument 
is the rightful remedy.”” 

“The views thus announced,” remarks Mr. 
Warren, “were simply a reiteration of the notorious 
Virginia and Kentucky resolutions of 1798-1799 
and of South Carolina’s nullification doctrine of 
1833 * * *,"89 Jn Congress, Senators Hale of New 
Hampshire and Collamer of Vermont assailed 
Taney’s decision and Roscoe Conkling, in the 
House, invoked the shades of Jefferson and Jack- 
son to aid him in an excoriation of the judicial de 
partment of the Federal Government.** Toombs of 
Georgia, in reply, observed: 

“We have hereto debated the supremacy of the Federal 
Courts over the State Courts, but Wisconsin has asserted the 
supremacy of the State Courts over the Federal Courts. No- 
body ever claimed, until Wisconsin, that a State Court, high or 
low, could seize a case in the Federal Courts and review it.”™ 


done 


When the mandates of the Supreme Court of 
the United States in the two Booth cases reached 
the Clerk of the Supreme Court of Wisconsin, they 
were not filed and the United States District At- 
torney presented to the Court a motion that they 
be filed. Its personnel, in the meantime, had 
changed. Chief Justice Whiton had died and had 
been succeeded by Luther S. Dixon. Arsamus Cole 
had succeeded Crawford and Booth’s original 
counsel, Byron Paine, sat in the place of Smith. 
Paine, naturally, disqualified himself and Dixon 
and Cole differed in opinion. Dixon wrote an able 
an unanswerable opinion, showing that the juris- 
diction of the Supreme Court of the United States 
to review the final judgment of the highest court 
of the state, where a federal question was involved, 
was beyond the pale of legitimate question.** Cole 
wrote no opinion, contenting himself with voting 
to deny the motion. The court being evenly di- 
vided, the motion was denied. Nevertheless, on 
March Ist, 1860, Booth was arrested under a war- 
rant issued from the United States District Court 
for Wisconsin, the basis of the warrant, being, of 


29. Tyler’s memoir 

30. Warren, The Supreme ( irt in United 
III, p. 63 

31 Id. pp. 67-69 

32 Id. p. 70 

33 Ableman vs. Booth 11 Wis. 498 
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his conviction and sentence in January, 
On March 6, 1860, he once more filed with 
the Supreme Court of Wisconsin an application 
for a write of habeas corpus, his petition being 
based, in part, on the unconstitutionality of the 
Fugitive Slave Act. 


course, 
1855. 


Paine again disqualified him 


self and the court was once more evenly divided 
the Chief Justice being in favor of refusing the 
writ. Accordingly, the writ was not granted. For 


this act. Dixon was in the same year, refused a re 
nomination to the Supreme Court of Wisconsin | 
the Republican party.** Running anyway, 
ever, and the Democrats nominating n 

he was reelected by a few hundred votes 


Booth was now compelled to serve his sentenc« 
of thirty days and, contrary to statements ofte 
made, actually did serve it.** Upon its expirati: 
he was without funds to pay his fine and the costs 


which had accrued, and so he was still held in cus 


tody. Why his vociferous supporters did not cor 
tribute the funds necessary to secure releass 
does not appear. Possibly it is the old story of 


generosity in words coupled with consery 
money. In any event, Booth’s release from his pr« 
dicament came through the instrumentality of the 
United States District Judge, A. G. Miller, who had 
sentenced him. By letters to Buchanan and Black 
he secured for him, in the closing hours of the for 


mer’s administration, a remittance of the fine and 
costs and Booth was once again a free man 
Throughout this historic controversy Judge Mille: 
seems to have conducted himself with a dignity and 
generosity that challenge admiration Abuse and 
misrepresentation were, however, his portion.” 

A few months after Booth’s liberation, thou 
sands of his supporters, including at least two of 
his counsel, were marching Southward to put down 
by force of arms the nefarious states’ rights heresies 


of South Carolina and her neighbors 


34. Thomson's Political History of Wisconsir 

5 Id. 

36. Id 
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Fellowships in International Law 


Endowment for Inter: 
International Law, an 


HE 


Peace, 


Carnegie 
Division of 


nounces that fellowships in international law will 
be awarded for the academic year 1931-1932, under 
certain regulations. Two classes of fellowships 


will be awarded—teachers’ and students’, the first 
to go only to those who have taught international 
law or related subjects for at least one year, and 
the second only to graduate students holding 
equivalent of a bachelor’s degree. The first class 
will receive a stipend of $1500 and $300 to defray 





cost of transoceanic passage, and the second 
class will receive a stipend of $1000, but with no 
additional amount for ocean passage hough 
study abroad will be permitted. Application blanks 
and further information as to regulations may be 


obtained by addressing the Committee 
national Law Fellowships, 700 Jackson Place 
Washington, D. C. 

















MASSACHUSETTS JUDICIAL COUNCIL MAKES 


SIXTH ANNUAL REPORT 





HE sixth report of the Massachusetts Judicial 
Council was presented to Governor Allen on 
December 8. Perhaps the most important part of 
it, according to a summary prepared for the press 
by Secretary Frank W. Grinnell, is that which deals 
with admission to the Bar, a subject on which the 
legislature had requested a report from the Council. 
The summary thus gives the views and conclusions 
of that body on this and other matters: 


Admission to the Bar 


This much-discussed topic is approached from 
a somewhat unusual direction. The Council makes 
a detailed study of the number of applicants ex- 
amined and re-examined, in some cases many times, 
during the past ten years, and a study is made of 


the number of applicants from the five law schools 
which supplied the largest number of applicants 
during that period. Tables and charts are given to 


show the results this study. The Council does 
not recommend legislation except so far as an addi- 
tional appropri: may be needed to secure more 
thorough examination under the existing statutory 





ition 


provisions. The Council feels that the present 
method of examining in a single day by some thirty 
written questions, without oral examination of any 
kind, is unsound and is a very insufficient test of 
the legal qualifications of men who wish to be given 
the privilege of practicing law at the expense of 
the public. The Council believes that the examina- 


tion should cover several days and should be both 
written and oral, and that it would be in the inter- 
est of the public to provide sufficient funds, and if 
necessary, to make a reasonable increase in the fees 
for examinatio1 » enable a more thorough testing 
to be given. 

From the records of examinations, re-examina- 
tions, and ultimate admissions, the Council con- 
cludes that the leakage of insufficiently qualified 
men through the present inadequate examination 
machinery has actually resulted in a noticeable de- 


terioration of the bar. The opinion was expressed 
a year ago by the Justices of the Boston Municipal 
Court, which has the largest civil business of any 
court in the State and is, therefore, brought in 
touch with more young lawyers than any other 
court, “that, while the recent accessions contain a 
goodly proportion of attorneys in every way quali- 
fied to carry on the best traditions of the profes- 
sion, there is an increasing proportion of attorneys 


lacking in the legal knowledge necessary to safe- 
guard the rights of litigants, and in the moral 
calibre which the court has the right to expect of 
its officers.” As the Council says, “if this con- 
clusion be sound, the seriousness of the conse- 


quences hardly needs to be dwelt upon. It is not 
merely a direct loss to litigants who employ in- 
competent lawyers. A deteriorating bar will in 


time produce a deteriorating bench. Overshadow- 


ing all else is the danger from the growth of a pub- 
e is not being attained by the 


— 


‘ 


lic opinion that justic 





machinery of justice, which inevitably means in- 
creased disrespect for law and all things legal.” 


Increase in Protective Measures Needed 


In view of the large number of persons apply- 
ing for examination each year, amounting to ap- 
proximately 1,200, and in spite of the fact that a 
majority of those applying do not pass the exami- 
nation, the Council says, “the leakages (through the 
examination system) of a single year may not be 
numerically large, but, maintained over a series of 
years, they mean an accumulation of the unfit be- 
yond the powers of community absorption. The 
increased risk ¢ 's an increase in protective 
measures.” As common recommendation, 
much discussed, certain amount of college 
study should be required as a condition of admis- 
sion, the Council says “we are not prepared to 
favor any such limitation of opportunity, nor do 
we think that public opinion in this state now 
favors it.” But “we think rather too much empha- 
sis has been placed on who should be examined, 
and too little attention paid as to how they should 
be examined. The immediate problem is not one 
of legislation, but of administration, and we think 
that, except for necessary financing, the legislature 
should stay its hand until it becomes more obvious 
than it now appears to us that changes of method 
will not effect a substantial cure.” 

The present system of examination lends itself 
too much to preparation by intensive “cramming,” 
for which purpose a number of “cramming schools,” 
as distinguished from the regular law schools, exist. 
The Council suggests that examinations should be 
held once instead of twice a year and that the Janu- 
ary examination should be omitted. In the past 
decade the figures show that sixty-five per cent of 
the graduate applicants examined in January had 
already failed, some only once, some many times. 
In the July examinations the “repeaters” repre- 
sented only twenty-six per cent of the applicants. 
“Considering the almost unlimited opportunity of 
re-examination we are inclined to believe that one 
examination a year given at the close of the usual 
school course is enough.” The Council “disclaims 
any intention of wholesale criticism of the Board 
of Bar Examiners” and states “the public has re- 
ceived from these gentlemen disinterested and 
arduous service far more than it has given in re- 
turn. The present condition calls for changes of 
examination methods.” The final paragraph of the 
discussion of this topic is of a far-reaching char- 
acter. 

“There is one question, however, already ad- 
verted to, which in the last analysis must be con- 
sidered by public opinion. For more than a cen- 
tury the bar in Massachusetts has, in general been 
composed of men of more than average education. 
The legal profession has been rated as a learned 
profession, not merely in its own special field, but 
in general culture. By and large, that description 
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does not fit the great mass of the part 
school product The part of that prod 


now enters the bar is no small factor. | 
the period studied, the part-time 
furnished a substantially greater numbe 
entrants than the schools which requir« 
attendance for admission. If tl 
persists, it means, in no great span of ye 
cal departure from former traditions, and 
change in the complexion of 
setts. The public must consider whether 1 
is for good or ill, for it is tl 
the consequences of that ch: 
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all 
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collegiate 
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a radical 


Massachu 


ie change 
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Council Discusses Court Congestion 


1 


The report opens with a renews d dis« 
congestion of cases, especially on the | 
of the Superior Court, the summary ci 
The Council says: 


“ussion O 


yntinues 


“There are different views as to the significance of conges 
tion. It is common for lawyers to say that the accumulation 
of cases by the thousands does no serious harm because, when 
cases are finally reached for trial or af three years 
approach trial, most of the cases are sett nd not more than 


one in ten is ever tried 

“The condition, which appears to have become 
a result of the Massachusetts Motor Vehicle Insu 
raises the problem which must be faced sooner or la 
the public will tolerate a system which postpones 
more years the chance to recover damages h t 





chronic as 
rance Law, 
ter whether 
tor two or 
he law was 


passed to secure, with the probability that this delay will 
increase as cases continue to accumulate. Such delay in the 
opportunity to secure payment, or settlement, of present claims 


not only causes hardship and a practical denial 


such persons, but it affects the life of the 


mmuni 


or 


justice to 


ty in many 


other ways. ‘he delay in settlement requires the continuous 
maintenanc e ot reserves I insurance compamies for such de 
layed claims and thus complicates the fixing of insurance rates 


There are doubtless many other indirect results of 


such delays 


which are felt by many persons in the mmunity other than 
the injured persons, 

“In considering possibl lutions of these problems, we 
are at once faced with ano { the mounting cost of 
the administration of justice How much will the tax-paying 
public stand for this purposs \s we have frequently pointed 
out, the usual suggestion of meeting d has been appoint 
more permanent judg: \ rdingly e Superi Court has 
been increased from ten judges when it was created in 1859 
to 32 judges at the present time. Yet, t t is more clogged 
than ever before, even with assistance vided by the use of 
some district court judges lisposing of misdemeanor cases 
on the criminal side of the rt. Th ter part of the time 
of the Superior Court is tal up with automobile cases, with 
resulting delay in the trial of every ot kind of litigati 


which is quite as tigati 


nade 





on Court 


room space, espe quate even 
for the present number of judges. The t of providing add 
tional quarters is constantly facing the y s counties.” 

It is pointed out that there “no centralized 
system of cost accounting for business 
We have only scattered sources f informatie 
From these scattered sources in 1926 the Council 
figured that the net t of the urts, including 
overhead on the assessed value of the county cou 
houses and their contents, ibout $6,117,000 
and if the annual expenses of ls, prisons, parol 
boards, industrial schools, et vere added, inclu 
ing a similar 10 pet nt as erhead on the a 
sessable value of such plants, the total cost f1 
1 business point of view amounted to about $10 
500,000 As he is r Z& ts cont 1es 
increase the present annual t is certainly 
less than in 1926. The Council says: “It is pos 
sible to abuse tl connect 
with our courts, but an instru t of governm«s 


that involves an annual outg large as 
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of time and wages. The Council recommends that 
substitute simple language in 
uld explain to the person sum- 


steps be take 
the writs whi 
moned just what he is expected to do. 


In conne with the settlement of damage 


suits on behalf of minors it is recommended, after 
inquiry as to the practice in other States, that be- 
fore settlement is made or any money paid under 


judgment in cases involving more than $200 guard 
ians should be appointed by the Probate Court for 
the minors in such cases, and in order to avoid 
undue expense such proceeding that the Probate 
Courts be authorized to appoint a guardian for 
such a purpost ithout requiring sureties on the 
bond. As to cases involving less than $200 in 
which no guardian is appointed, it is recommended 
that the money should be deposited in a Massa- 
chusetts Savings Bank in the name of the minor. 
Various recommendations of a technical char- 
acter as to the details of practice in the matter of 
service of notices to admit facts and documents, 
interrogatories, place of bringing actions in the Dis- 
trict Courts, reports to appellate divisions of Dis- 
trict Courts and the presentation of claims against 
estates in the Probate Court, are made by the 
Council. 
The Council also makes a report on various 
details of practice relating to supplementary process 
after judgment in the lower courts and, at the re- 
; lature, on the proposed uniform 


ion Act.” 


Measured Service and Compensation for 
Certain Judges 


quest of the leg 
criminal “Extradit 


The Council renews its recommendation for a 
voluntary system of measured service and com- 
pensation of judges of advancing years in the Su- 
perior Court, the Land Court, and the Municipal 
Court of the City of Boston. Under this plan an 


associate judge of any one of these courts who had 
served for fifteen years or more would be allowed, 
with the approval of the Governor and Council, to 
retire to half time service, subiect to the call of 
the Chief Justice or the senior judge in point of 


service, and such half time service he would 


receive one-half of the full salary of the position. 
Such a judg. would also be subiect to the call of 
the Chief Justice or senior judge for more than such 
half time service if he was able and willing to 
serve, and to the extent of such additional service 
he would receive a proportionate amount of salary. 
This is a ren¢ | of a recommendation made last 


year and held be constitutional in the advisory 
opinion of the Justices of the Supreme Judicial 


Court rendered at the request of the legislature. 
The Ccuncil says with emphasis: “We expressly 
disclaim any intention to create or extend a pension 
or retirement allowance scheme. We desire to ac- 
complish one object only—to maintain the maxi- 
mum working capacity of the courts” and to retain 
for the benefit of the public the service of experi 
enced judges so far as they are able to render it 
The experience of a well seasoned judge is of great 
value to the public, and it is unfortunate that there 
is at present method by which a judge who is 
still capable valuable service, but may not he 
strong enough for continuous service throughout 
the year, can render part time service and receive 
proportionate mpensation. The Council believes 


that the proposed plan is simple and practicable and 
would improve the judicial system as well as being 
more economical than the present arrangement. If 
a judge becomes so permanently weakened that he 
is not capable of half time service under this plan, 
the Council believes that that fact would readily 
become known and that he should then be retired 
from the court by the Governor and Council under 
the 58th amendment, which was adopted to meet 
exactly that situation. 


Summary of Court Business 


The report then contains a study, with statis- 
tical tables, of the business of the various courts 
during the last statistical year. Four hundred and 
eighty-seven cases were decided by the full bench 
of the Supreme Judicial Court, the largest number 
decided in any year except 1927, when the number 
rose to 515. In the Superior Court there were about 
2,000 more civil entries than in the previous year 
and about 2,500 fewer criminal cases were appealed 
from the District Courts than in the previous year. 
The figures show that almost all the divorce busi- 
ness is now done in the Probate Courts, the new 
divorce entries in these courts numbering 4,855, 
while only 196 divorce entries appear in the Su- 
perior Court. The enlarged jurisdiction of the 
District Courts is being used to a constantly in- 
creasing extent under the act of 1929, which al- 
lowed a case of any amount to be brought in those 
courts with the right in the defendant to remove 
it if he did not wish it tried there. 

The extent to which the small claims procedure 
adopted in 1920 has met the needs of the com- 
munity is shown by the fact that in the District 
Courts other than the central court of Boston the 
number of these claims of less than fifty dollars 
presented to the courts has risen from 18,179 in 
the year 1925-1926 to 25,729 in the year 1929-1930. 
In the same period in these 72 District Courts the 
number of new civil cases entered has risen from 
43,294 to 65,571, and the criminal cases from 161,809 
to 178,798. 

The report closes with a discussion of the prob- 
lem of more adequate judicial statistics both on 
the civil and on the criminal sides of the courts, a 
subject which is under discussion throughout the 
country. It is signed by nine members, one mem- 
ber, Honorable William Caleb Loring, formerly of 
the Supreme Judicial Court, having died during the 
vear. The members signing the report are Thomas 
Hovey Gage of Worcester, Chairman, Honorable 
Fred’k Lawton, formerly a Justice of the Superior 
Court, Honorable Charles Thornton Davis, Judge of 
the Land Court, Honorable Wilfred Bolster, Chief 
Justice of the Municipal Court of the City of 
Boston, Honorable Harry R. Dow, a Judge of the 
Essex County Probate Court, Honorable Charles L. 
Hibbard, Judge of the District Court in Pittsfield, 
Robert G. Dodge, Frederick W. Mansfield and 
Frank W. Grinnell, members of the Boston Bar. 


Binder for Journal 


The JouRNAL is prepared to furnish a neat and serviceable 
binder for current numbers to members for $1.50. The price 
is merely manufacturer’s cost plus expense of packing, mailing, 
insurance, etc. The Binder has backs of art buckram, with 
the name “‘AMERICAN Bar AssoctaTION JoURNAL” stamped on 
it in gilt letters. Please send check with order to JourRNAL 
office, 1140 N. Dearborn St., Chicago, III. 
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Washington Letter 


Washington, Dec. 8. 

N December 1, 1930, Mr. John W. Davis pre- 

sented to the Supreme Court of the United 

States petition and brief in the matter of the 
Petition of the American Bar Association for modi- 
fication of Equity Rule No. 75. This rule relates to 
the reduction and preparation of the transcript of 
the record on appeal. 

According to the Brief in support 
tion: 

“The object of the rule proposed by petitioner 
is to accomplish the useful purpose of present Rule 
75 to an even greater extent than is now possible; 
and at the same time to avoid the principal diffi- 
culties which have arisen in the practical operation 
of the present rule. For the accomplishment of 
these purposes, two separate proposals, not neces- 
sarily dependent upon each other, are made. 
These are: 

“First, that the complete evidence adduced in 
the District Court be certified in typewritten form 
to the Appellate Court for purposes of reference 
or correction; that the appellant file an abstract 
of the evidence upon the points to be presented to 
the Appellate Court in narrative form and that 
appellee shall have the right to file a supplemental 
abstract covering matters omitted from or inade- 
quately covered by appellant’s abstract. This is 
the practice which has prevailed in many states 
for many years and has been found free from the 
difficulties which have arisen in the operation of 
present 5. 


of the peti- 


Rule 75 

“Second, that the requirement for presenting 
technical expert testimony in narrative form be 
abolished. Peculiar difficulties constantly arise in 
attempting to recast this testimony into narrative 
form and the disadvantages of the practice far out- 
weigh any advantages attainable.” 

These two objects sought to be obtained are 
separately discussed after a brief statement as to 
the origin of the proposed substitute. The move- 
ment for modification of the rule arose in the Patent 
Section of the American Bar Association. The 
proposed substitute rule has been approved by the 
Patent Section and by the Bar Association at large, 
and the Committee of which Mr. Davis was a mem- 


ber, was authorized and directed to present it to 
the Supreme Court. 
Bill Limiting Jurisdiction of District Courts 


Passed Over 

The bill introduced by Senator Norris, (S. 4357) 
to limit the jurisdiction of District Courts of the 
United States, when announced as next in order 
in the consideration of the Senate Calendar Decem- 
ber 3, 1930, was passed over at the request of 
Senators Reed and Copeland. 

The bill introduced by Senator Shipstead, (S. 
2497) to amend the Judicial Code and to define and 
limit the jurisdiction of courts sitting in equity, 
and for other purposes, when announced as next 
in order in the consideration of the Senate Calendar 
December 3, over at the request 
of Senator Reed. 

On December 4, 


1930, was passed 


1930, Representative 


to amend the 


LaGuardia introduced H. R. 14458, 








Judicial Code and to define and limit the jurisdic 
tion of courts sitting in equity, and for other pur- 
The measure referred to the House 
Committee on the Judiciary. As introduced, the 
bill reads as follows: 

“That chapter 2 of an Act entitled ‘An Act to 
codify, revise, and amend the laws relating to the 
judiciary,’ approved March 3, 1911, be amended by 
adding thereto the following: 

“*Sec. 28. Equity courts shall have ju 
tion to protect property against irreparable injury 
arising from definite destructive action, when there 
is no remedy at law; for the purpose of determin 
ing such jurisdiction the expression “remedy a 


poses. was 


isdic 


law” shall be held to be any remedy, criminal or 
civil, provided by legislation, and nothing shall be 
held to be property unless it is exclusive, tangible 


and transferable; and section 4 of the Antitrust Act 
of 1890, together with all amendments thereof and 
all laws and parts of laws inconsistent herewith, are 


hereby repealed.’ ” 


The bill, H.R. 10341, to amend Section 335 o 
the criminal code was considered and passed by 
the Senate December 3, 1930. The bill as passed 
reads as follows: 

“Be it enacted, etc., That section 335 of th 


Criminal Code, chapter 321, paragraph 335; Thi 
fifth Statutes, page 1152 (sec. 541, title 18, U.S.C.), 
be amended to read as follows: 

“*All offenses which may be punished by death 
or imprisonment for a term exceeding one yeal 
shall be deemed felonies. All other offenses shall 
be deemed misdemeanors; Provided, That all of 
fenses the penalty for which does not exceed con 
finement in a common jail, without hard labor 
a period of six months, or a fine of not more than 
$500, or both, shall be deemed to be petty offenses; 
and all such petty offenses may be prosecuted upon 
information or complaint.’ ” 

The bill 
nature. 

The bill, H.R. 10198, to repeal obsolete statutes 


and to improve the United States Code, was passed 


by the Senate December 3, 1930, with amendments 
The bill now goes back to the House of Represe: 
tatives for concurrence in the Senate amendments 


now goes to the President for sig 


Bill to Regulate Interstate Commerce by Pipeline 


Agencies 
On December 3, 1930, Senator Capper intro 
duced S. 5030, to regulate interstate commerce by 


pipeline agencies operating in the purchase, | 
duction, distribution, sale, or transportation of 
natural and artificial gas. The bill was referred to 
the Senate Committee on Interstate Commerce. It 
proposes to create a commission to be known as 
the Federal Gas Pipeline Commission, comp 
three members, and is given full power, authority, 
and jurisdiction to supervise and control the 
chase, production, distribution, sale, and/or trans- 
portation of natural or artificial 


osed ot 
pur- 
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agencies. In all matters of procedure, etc., except 
as provided by the act, the commission uld be 


governed by the rules and regulations of the Inter 
state Commerce Commission set out in the In 
state Commerce Act of February 28, 1920 

The Attorney General of the United d 
in his report to Congress December 1, 1930, in list- 




















WASHINGTON LETTER 29 





ing some extraordinary administrative tasks con- 
fronting his department mentioned the following: 

“Third. One of the serious administrative 
problems has been, and still is, congestion in some 
of the Federal district courts, particularly in large 
cosmopolitan districts. This difficulty has not yet 
been solved. Some additional judges have been 
provided and the last judicial conference has recom- 
mended provision for five additional district judges 
and that certain district judgeship and one circuit 
judgeship in the ninth circuit, which, under exist- 
ing law, will lapse upon the places becoming vacant, 
be made permanent. In these recommendations I 
concur. 

“The fact remains that in a number of the 
judicial districts there is still serious congestion, 
and one of the greatest obstacles to efficient law 
enforcement is delay in bringing cases to trial.” 


Senate Bill to Make Certain Temporary Judgeships 
Permanent 

On December 3, 1930, Senator Norris (by re- 
quest) introduced S. 5023 to make permanent cer- 
tain temporary judgeships, which was referred to 
the Senate Committee on the Judiciary. The bill 
reads as follows: 

“That the provisions of the third paragraph of 
section 1 of the Act entitled ‘An Act for the ap- 
pointment of an additional circuit judge for the 
fourth judicial circuit, for the appointment of addi- 
tional district judges for certain districts, providing 
for an annual conference of certain judges, and for 
other purposes, approved September 14, 1922 
(U.S.C., title 28, Sec. 3), shall not apply to the 
following district judgeships created by such Act: 
Two for the district of Massachusetts, and one each 
for the southern district of New York, the east- 
ern district of New York, the district of New 
Jersey, the western district of Pennsylvania, the 
northern district of Texas, the eastern district of 
Michigan, the western district of Missouri, the 
northern district of Ohio, the eastern district of 
Missouri, the southern district of California, and 
the district of Arizona. 

“Sec. 2. That section 2 of the act entitled ‘An 
Act to create an additional judge in the district of 
Minnesota,’ approved March 2, 1925 (U.S.C., title 
28, sec. 4), is hereby repealed. 

“Sec. 3. That section 2 of the Act entitled ‘An 
Act to authorize the President of the United States 
to appoint an additional judge of the District Court 
of the United States for the Southern District of 
Iowa,’ approved January 10, 1928 (U.S.C., title 28, 
sec. 4 (i), is hereby repealed. 

“Sec. 4. That the President of the United 
States be, and he is hereby, authorized and di- 
rected, by and with the advice and consent of the 
Senate, to appoint a judge to fill a vacancy created 
in the District Court of the United States for the 
Southern District of New York, occasioned by the 
resignation of Honorable Francis A. Winslow, who 
was appointed as an additional judge in said dis- 
trict under the provisions of the Act of Congress 
entitled ‘An Act for the appointment of an addi- 
tional circuit judge for the fourth judicial circuit, 
for the appointment of additional district judges 
for certain districts, providing for an annual con- 


ference of certain judges, and for other purposes,’ 
approved September 14, 1922. A vacancy occur- 
ring at any time in the office of district judge cre- 
ated by this section is authorized to be filled. 

“Sec. 5. That section 2 of the Act entitled 
‘An Act for the appointment of an additional cir- 
cuit judge for the ninth judicial circuit,’ approved 
March 1, 1929 (U.S.C., title 28, sec. 213 (b), is 
hereby repealed.” 

A similar bill, H. R. 14055, was introduced in 
the House of Representatives by Mr. Graham on 
December 2, 1930, and was referred to the House 
Committee on the Judiciary. 

On December 3, 1930, Senator Steiwer intro- 
duced S. 5037, to repeal the limitation on the filling 
of a vacancy occurring in the office of senior cir- 
cuit judge for the ninth judicial circuit. The bill, 
which was referred to the Senate Committee on the 
Judiciary, reads as follows: 

“That section 2 of the Act entitled ‘An Act 
for the appointment of an additional circuit judge 
for the ninth judicial circuit,’ approved March 1, 
1929, is hereby repealed.” 


Bill to Regulate Assignment of District and Circuit 
Judges 


On December 2, 1930, Senator Blease intro- 

duced S. 4845, to regulate the assignment of United 
States district and circuit judges. The bill, which 
was referred to the Senate “Committee on the 
Judiciary, reads as follows: 
“That from and after the approval of this Act 
judges of the United States district courts shall pre- 
side in the district for which they were appointed, 
and no judge shall be assigned to hold any court 
in any State other than the State for which he is 
appointed: Provided, That this Act shall not apply 
to circuit judges, but such circuit judges shall not 
be appointed to hold any district court: Provided 
further, That Act shall not apply to States which 
have only one district judge whenever it becomes 
necessary on account of illness or for any sufficient 
reason to appoint some one to act in place of such 
judge.” 

A motion was made by Senator Smith (of 
South Carolina) on December 4, 1930, to recom- 
mit to the Senate Committee on Interstate Com- 
merce, for further consideration, the bill (H. R. 
10288) to regulate the transportation of persons in 
interstate and foreign commerce by motor carriers 
operating on the public highways. On vote taken 
the bill was recommitted. Senator Couzens, Chair- 
man of the Committee stated: “There is abso- 
lutely no reason for recommittal.” He stated that 
further consideration of the bill during this Con- 
gress was highly improbable. 
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CALLING ON THE INDIVIDUAL 
LAWYER FOR AID 

A notable and unusual characteristic of 
the various worth-while movements now un- 
der way in the legal field is the important 
part which the individual lawyer is called on 
to take. He is no mere spectator in the pit 
watching a play of able minds at work on 
a great undertaking. He is a part of it, and 
reliance is placed on him by the leaders to 
an extent heretofore unequalled. 

The part which Bench and Bar are play- 
ing in the Restatement of the Law by the 
American Law Institute has been frequently 
referred to. The annual meetings of that 
organization, the regional meetings of coop- 
erating committees, the many committees of 
State Bar Associations which are aiding in 
the work, the annotations under way in a 
number of states—all these bear witness to 
the fact that the aim of the Institute is being 
achieved, and that the completed work will 
be the product of the active bar as well as 
of the legal scholars. 

In the field of statistical research, now 
being worked so ably by various agencies 
employing the methods of modern science, 
the same emphasis is being placed on the 
paramount need of the help of the individual 
lawyer. In his address on the “Defects of 
English and American Statistics,” printed in 
the December issue of the JouRNAL, Prof. 
Sunderland spoke of a way in which individ- 
ual lawyers might help to solve the difficult 
problem of court statistics. But beyond this 
problem and the material involved, there is 
the larger one of reaching and utilizing the 








vast riches of what is called “clinical mate 
rial,” representing the experience of individ 
ual lawyers with specific cases. The ques 
tionnaire sent out in New York by the Insti 
tute of Law of the Johns Hopkins Univ ersit) 
was an essay in this field. Just how 
tant the individual lawyer is to this kind of 
research the following statement from one 
who is engaged in it sets forth very forcibly: 

‘There is a very fundamental and cru 
cial matter which needs emphasis. 

“When we talk hopefully about really 
an\ 
we 
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serious and comprehensive research in 
of the social sciences, including law, 
often fail to realize the basic difference be 
tween the situations as to them and as to 
physical sciences. The chemist or physicist 
can take his material and apparatus into his 
laboratory, close the door and carry on re 
search without the let or hindrance of any 
one. He works on inert material. 

cial scientist, on the other hand, 
human material and for it he is dependen 
on the cooperation of a great many other 
people. There is a serious question in my 
mind whether we shall ever be able to get 
the amount and persistence of cooperation 
necessary to remove the present lag between 
research in the social sciences and in the 
physical This is the issue of 
transcendent importance confronting realis 
tic scholarship in all the social sciences and 
particularly in law. 

“The doctors have to work in 
material, but, unlike social scientists they 
stand at strategic points past which an 
abundance of it flows. Clinics and doctors’ 
offices automatically supply the cooperation 
from the large number of other persons nec- 
essary for significant research in medicine 

“Large and important masses of mate 
rial needed for research in law are to be 
found in public records, or the system for 
keeping them can be so modified as to in 
clude such material. But larger 
important masses of needed material are 


Che SO 
works on 


sciences. 


human 


and more 
possessed only by lawyers in the form of 
their concrete and practical information con 
cerning specific aspects of actual cases which 
have passed through the processes involved 
in the administration of justice. It is the 
lawyers who have almost exclusive posses 
sion of such clinical material most signif 
cant for a realistic research on the adminis- 
tration of law and justice and the next few 
years will make it more and more clear that 
the problem of how to get this material is 
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one of overtowering importance for the fu- 
ture of research in the administration of 
justice.” 

That the success of an undertaking 
should depend so much on the voluntary 
help of a large number of lawyers is cer- 
tainly advantageous from one standpoint. 
[It enables the individual lawyer to know and 
feel that he is doing a worthwhile part in a 
work of permanent value. It gives him the 
sense of responsibility and the pride of 
achievement. But the situation spells trag- 
edy unless the individual lawyers are pre- 
pared to cooperate to the full when called on, 
for to a large extent they have the success 
or failure of a great enterprise in their own 
hands. 


OUR MULTITUDINOUS BAR 
ORGANIZATION 

ial Committee on Coordination 
of the Bar, appointed recently by the Execu- 
tive Committee, has set to work. It has 
sent a circular letter to State and Local 
Bar Associations with a view of stimulating 
discussion of the problem. 

In one sense the problem is simple. Al- 
most anyone can evolve a plan to range Bar 
Associations in a pleasing gradation from 
top to bottom, thus conforming to the best 
counsels of a theoretical symmetry and per- 
fection. But in practice it will hardly be so 
easy. There is really a bewildering number 
of legal organizations of various kinds in the 
country, and they are not by any means all 
ranged in vertical lines. Every state has its 
own problem of coordination. There are 
many varieties of what may be termed col- 
lateral asosciations, in addition to the local 
associations, which must be taken into ac- 
count. The question of _ relationship, 
whether by assimilation, affiliation, or dele- 
gation, is always present in such cases. Even 
in the national field there are a number of 
such collateral Bar organizations, some of 
which are affiliated with the national organ- 
ization and some not, which should be con 
sidered in any comprehensive view of the 
subject. 

The American Bar Association and the 
State and Local Bar Associations of course 
come first to mind. There are over twelve 
hundred of the last two kinds of organiza- 
tion in all. Of local associations, there are 
many varieties—for city, town, county, ju- 
dicial districts, and other kinds of districts— 


‘he Spec 


some created by the Bar for its own con- 
venience, as, for instance, the western part 
of a state, or some other division not politic- 
ally recognized. Then there are Prosecut- 
ing Attorneys’ Associations, Judges’ Associ- 
ations, Junior Bar Associations, and many 
other similar legal organizations in the 
states which are active and apparently flour- 
ishing and which therefore must have a good 
excuse for existing. In the national field, 
among others, there are the Federal Bar As- 
sociation and that unique new organization, 
the Association of Practitioners before the 
Interstate Commerce Commission. 

It would certainly be worth while to 
learn how many of these organizations there 
are, in addition to the regular local and state 
associations, what need they were created 
to meet, and how they are answering that 
need. It may be that in these “extra” organ- 
izations which have sprung up of themselves 
will be found something vital of which the 
national and state associations should take 
account. The plan finally adopted should 
be to coordinate the whole Bar as far as pos- 
sible. And in doing this a survey and under- 
standing of the whole field of organization 
and activity will prove a valuable help. 


MEMORIAL MEETING BY BAR OF 
THE UNITED STATES SUPREME 
COURT 

On December 13 the Bar of the Supreme 
Court of the United States held a meeting 
in Washington in memory of the late Chief 
Justice William H. Taft and of the late Jus- 
tice Edward T. Sanford. Former Attorney 
General George W. Wickersham presided, 
and addresses were made on the late Chief 
Justice by Hon. Elihu Root, Judge Arthur 
C. Denison, of the United States Circuit 
Court of Appeals for the sixth Circuit, for- 
mer Senator W. Cabell Bruce of Maryland, 
Hon. Andrew Quire of Cleveland, Ohio, and 
former Solicitor General William Marshall 
3ullitt. Hon. Chauncey G. Parker of the 
United States Shipping Board, Former So- 
licitor General William L. Frierson, and 
Justice R. A. Burch of the Kansas Supreme 
Court spoke on the life and character of the 
late Justice. In our next issue we trust to 
have some account of what was said on that 
occasion. The resolutions adopted will be 
presented to the Supreme Court at a later 
date, at which time Chief Justice Hughes 
will reply for that tribunal. 
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Agreement of Motion Picture Film Distributors Not to Contract with Exhibitors E 
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on Certain Terms Held Violation of Sherman Act as Unreasonable Restraint of Intersta 


Commerce—Federal Practice in Suits to E 


tnjoin Enforcement of State Statutes 


| 


q¢ 
Rwich 


bility for Penalties for Violations of Safety Appliance Act Where State Operates 


Railroad in Interstate Commerce 
of Stock in Corporation Where Three 


Community Proj 


». 
»Y 


EDGAR Bri 


Statute—Sherman Anti-Trust Act—Restraint of 


Interstate Commerce in Motion Picture Films 


Where distributors of motion picture films who control 
sixty per cent of the films exhibited by 25,000 theatres in 
the United States, and who, with other distributors control 
98 per cent of the entire business, all of whom, through 
regional managers, are associated with local Film Boards of 
Trade throughout the country, enter into an agreement not 
to contract with exhibitors, except under a standard con- 
tract requiring compulsory arbitration of all controversies 
under rules which compel distributors, whether parties to 
the controversy or not, to withhold service to the exhibitor, 
until he furnishes security for performance of his exhibition 
contracts and until he abides by any award made, such 
agreement necessarily tends to produce material and unrea- 
sonable restraint of interstate commerce, and is in violation 
of the Sherman Act. 

Paramount Famous | United 
States, Adv. Op. 56; Vol. 51, p. 42. 

In this opinion the Court considered a decree of 
the District Court for the Southern District of New 
York enjoining further violation of Section 1 of the 
Sherman Act, through restraint of interstate com 
merce in motion picture films by combination and con- 
spiracy. The appellants, Paramount Famous Lasky 
Corporation and nine other producers of motion pic 
ture films, control 60% of the films exhibited in the 
United States. The appellants and other distributors 
who are represented by managers on local Film Boards 
of Trade control 98% Their 
managers, who supervise contracts made in designated 
through and constitute the 
Film Board of Trade. 
local Film Boards of 
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of the entire business. 
territories, are associated 
entire membership of th 
There are thirty-two of 
Trade in thirty-two defined 

The Exhibitors (theatre make contracts 
with various distributors for distribution of films over 
a period of twelve months. The appellants, under an 
agreement among themselves, will enter into no con- 
tract for distribution except the Standard Exhibitors 
Contract, dated May 1, 1928. The provisions thereof 
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attacked in this proceeding relate to control of the 
business and to the settlement of disputes by arbitra- 
tion between Exhibitors and Distributors 


The arbitration clause provides that before resort 
any controversy the par- 
to a Board of Arbi- 


is had to the courts to settle 


ties thereto shall submit the same a 


tration in the city where the Distributor’s Exchange is 
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located ; and that the parties shall accept 
findings conclusive and shall 
trial by jury. If any Exhibitor fails to subn 
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tration, as required by the contract, or to comy 


the award, the Exhibitor may demand secu 
sum not exceeding $500 for performance of 
tracts between such Exhibitor and Distribut 





event of the Exhibitor’s failure to deposit tl 


tional security within 7 days the Distributor 
pend service or terminate the contract. 
The Board of Arbitrators is comprised 
members of the local Film Board of 
proprietors or of theatres 


managers tl 
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The Rules of Arbitration empower the Board 
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a controversy to arbitrat 
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of failure to submit 
abide by an award. 
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an award. 


“On receipt of such notice, each 
a contract (or representing a distributor 
tract) containing the arbitration 
exhibitor shall demand payment by such 
sum as in the judgment of such member 

shall be sufficient to protect such member or 
the performance of each contract with such ex 
sum shall not exceed the actual value of 
after to be delivered under such 

maximum amount fixed by Board 


any 


clause with a 
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the 


aforesaid.” 
pon failure to 


Thereafter, | 
within 7 days each distributor 


1 
pend service under each contract,” and hi 
of terminating the contract after susp 
days. Service may not be resumed 
has been furnished to each Distributor 
compliance with the award. 
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REVIEW OF RECENT SUPREME CouRT DECISIONS 





the manifest purpose to coerce the Exhibitor and limit the 
freedom of trade. 
The United States maintain that the necessary and 


inevitable tendency of the outlined agreement and combi- 
nation (described with greater detail in the opinion below) 
is to produce material and unreasonable restraint of inter- 
state commerce in violation of the Sherman Act. ... The 
court below accepted this view and directed an appropriate 
injunction against future action under the unlawful plan. 


clusion and the challenged decree 





We agree w 
must be affirmed 

The Appellants claim: (1) The Standard Exhibition 
Contract and Rules Arbitration dated May 1, 1928, 
having been evolved after six years of discussion and 
experimentation, are reasonable and normal regulations; 
so that whatever restraint follows falls short of unlawful 
coercion. (2) Arbitration is well adapted to the needs of 


the motion picture industry. (3) The manner in which 
the Contract and Rules have worked out in practice, and 
the significant absence of complaints, reflect their reason- 
able character. (4) The decree is inconsistent with the 


stipulated facts, also with the Court’s findings of fact. 
Referring to decisions of the Court as to the pur- 
pose of the Act, Mr. Justice McReyNo.ps pointed 
out that the purpose of the Act is not the mere pro- 
tection of an individual from the injury arising from 
doing the prohibited acts, but the harm to the public 
from interferences with freedom of trade: 

The fact that the Standard Exhibition Contract and 
Rules of Arbitration were evolved after six years of dis- 
cussion and experimentation does not show that they were 
either normal or reasonable regulations. That the arrange- 
ment existing between the parties cannot be classed among 
“those normal and usual agreements in aid of trade and 


commerce” ... is manifest. Certainly it is unusual and 
we think it necessarily and directly tends to destroy “the 
kind of competition to which the public has long looked 


for protection.” 

The Sherman Act seeks to protect the public against 
evils commonly incident to the unreasonable destruction 
of competition and no length of discussion or experimen- 
tation amongst parties to a combination which produces the 
inhibited result can give validity to their action. Congress 
has so legislated “as to prevent resort to practices which 
unduly restrain mpetition or unduly obstruct the free 
flow of such commerce, and private choice of means must 
yield to the national authority thus exerted.” .. . 

It may be that arbitration is well adapted to the needs 
of the motion picture industry; but when under the guise 
of arbitration parties enter into unusual arrangements 
which unreasonably suppress normal competition their 
action becomes illega 

In order to establish violation of the Sherman Act it 
is not necessary to show that the challenged arrangement 
suppresses all competition between the parties or that the 
parties themselves are discontented with the arrangement. 
The interest of the public in the preservation of competi- 
tion is the primary consideration. The prohibitions of the 
statute cannot “be evaded by good motives. The law is its 
own measure of right and wrong, of what it permits, or 
forbids, and the judgment of the courts cannot be set up 





against it in a supposed accommodation of its policy with 
the good intention of parties, and it may be, of some good 
results.” 


The Court considered also, sub nomine United 
States v. First National Pictures, Inc., a credit system 
which had been worked out in the film industry by the 
appellants. Under the rules of this system a “Credit 
information list” is prepared for the use of the local 
Film Board showing sales and transfers of theatres 
in the local territory. The list is prepared by a “credit 
committee,” which requires a detailed statement from 
each new owner as to his financial ability, and other 
matters, particularly as to the new owner’s adoption 
of film service contracts made by the former owner. 
After examination of the new owner’s credit standing 
the committee specifies such sum, not exceeding $1,000, 
as it deems reasonable security to be required of the 
new owner by members for performance of contracts 





to be made for exhibiting films. It also notes its con- 
clusion as to whether the sale is made by the former 
owner for the purpose of avoiding existing film serv- 
ice contracts. Members are forbidden, on penalty of 
suspension or expulsion from the Film Board, to enter 
into any contract, except “spot-booking” contracts for 
immediate and temporary service, for the exhibition 
of pictures at a theatre on the credit list until the ex- 
piration of 10 days after the theatre appears on the 
list and until the required sum is deposited for security. 
This credit system was likewise thought to be a 
violation of the Act, and the cause was reversed and 
remanded for relief by appropriate proceedings. 

The Paramount Famous Lasky Corporation case 
was argued by Messrs. Cornelius W. Wickersham and 
John W. Davis for the appellants and by Assistant 
to the Attorney General John Lord O'Brian for ap- 
pellee. In the First National Pictures Inc., case Mr. 
John Lord O'Brian appeared for the appellant and 
Messrs. Wickersham and Davis for the appellees. 


Federal Practice in Suits to Enjoin Enforcement of 
State Statutes—Mandamus to Convene Three 
Judge Court—Practice on Appeal 


Suits to enjoin enforcement of a state statute on the 
ground that it violates the Federal Constitution must pro- 
ceed in accordance with the provisions of Section 266 of the 
Judicial Code, requiring that a court of three judges must 
be convened in such cases. 

Mandamus lies to compel a district judge to call to his 
assistance two other judges in such cases. 

A single judge has no jurisdiction to hear the case on 
its merits, either to dismiss the bill or to grant an interlocu- 
tory or permanent injunction, and the Circuit Court has no 
jurisdiction of an appeal in such a case. A single judge 
may, however, grant a temporary restraining order to pre- 
vent irreparable loss pending the assembly of a statutory 
court of three judges and its determination of the applica- 
tion for an interlocutory injunction. 

Stratton v. St. Louis Southwestern Ry. Co., Adv. 
Op. 71; Sup. Ct. Rep. Vol. 51, p. 8. 

In this opinion, delivered by the Cuter Justice, 
the court considered the practice to be followed in suits 
to enjoin the enforcement of a state statute where such 
statute is asserted to be in conflict with provisions of the 
Federal Constitution. The statutory provisions whose 
enforcement was here sought to be restrained were 


‘part of the General Corporation Act of Illinois and 


relate to payment of a minimum franchise tax. The 
St. Louis Southwestern Railway Company, appellee, 
filed a bill of complaint asking for a preliminary and 
a permanent injunction against enforcement of the tax, 
asserting that it violated the commerce clause, the due 
process and equal protection clauses of the Constitu- 
tion. 

A single judge of the district court granted a 
temporary restraining order pending the determina- 
tion of an application for an interlocutory injunction. 
While this order was in force the defendant, Secretary 
of State of Illinois, moved to dismiss the bill for want 
of equity, and this motion was heard and granted by 
a single judge, who entered a decree dismissing the 
bill and dissolving the restraining order. 

An appeal was then taken to the Circuit Court of 
Appeals which reversed the decree and remanded the 
cause for further proceedings. Further appeal was 
then taken to the Supreme Court, which reversed the 
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decree on the ground that the Circuit Court of Appeals 
was without jurisdiction to hear the appeal. This re- 
sult was held to follow from the provisions of sectiot 
266 of the Judicial Code as amended. ‘The Code for- 
bids the granting of an injunction to restrain enforce 
ment of a state statute or of an order of an administra 
tive board or commission pursuant to statute, unless 
the application for such injunction is heard and deter 
mined by three judges. Where application is made to 
a single judge he must call two other judges to his 
assistance, but may grant a temporary restraining or- 
der to prevent irreparable loss until application for an 
interlocutory injunction can be heard by three judges 
and determined on notice. From a decree granting 
such interlocutory injunction a direct appeal lies to the 
Supreme Court. 

After briefly stating the case and the 
provisions the learned Curer Justice said: 


statutory 


The decisions of this Court require the following con 
clusions as to the purpose and effect of the statute. 

First. By the statute in its original form, the Con 
gress sought to make interference by interlocutory injunc 
tion with the enforcement of state legislation a matter for 
the adequate hearing and full deliberation which the pres 
ence of a court composed of three judges, as provided by 
the statute, was likely to secure. ... The gravity of this 
class of cases was recognized and it was sought to mini 
mize the delay incident to a review upon appeal from an 
order granting or denying an interlocutory injunction 
‘ These purposes were not altered by the amendment 
of the statute, which was designed to end the anomalous 
situation in which a single judge might reconsider and 
decide questions already passed upon by three judges on 
the application for an interlocutory injunction 

Second. The statute applies only where there is a 
substantial claim of invalidity under the Federal Consti 
tution and where an application for an interlocutory in 
junction, for the purposes contemplated by the statute, is 
made and pressed. The complainant has an election. 
If an interlocutory injunction is not sought, a single judge 
may hear and determine the case, and an appeal from the 
final decree will lie to the Circuit Court of Appeals : 

Third. If an application for an interlocutory injun 
tion is made and pressed to restrain the enforcement of a 
state statute, or of an administrative order made pursuant 
to a state statute, upon the ground that such enforcement 
would be in violation of the Federal Constitution, a single 
judge has no jurisdiction to entertain a motion to dis- 
miss the bill on the merits. He is as much without power 
to dismiss the bill on the merits, as he would be to grant 
either an interlocutory or a permanent injunction. His 
authority is strictly limited to granting, upon proper cause 
being shown, a temporary restraining order to be effective 
only pending the determination of the application for an 
interlocutory injunction. Upon making such an order, it 
is his duty immediately to call two other 
statute directs, to assist hit hearing 
that application. 

Fourth. If a single judge, tl 
diction, undertakes to enter an or 
locutory injunction or a final decree, either 
bill on the merits or granting a permanent 
appeal lies from such an order or 
as the statute plainly contemplates 
only in the case of an order or decre« 
composed of three judges in accordance with the statutory 
requirement. Nor does an appeal lie to the Circuit Court 
of Appeals from an order or decree thus entered by a 
District Judge without authority, for to sustain a review 
upon such an appeal would defeat the purpose of the statute 
lige and an appeal to 
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decree to this Court, 
a direct appeal 
entered by a court 
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by substituting a decree by a single jud 
the Circuit Court of Appeals for a decree by three 
and a direct appeal to this Court 

Accordingly, where a court of three judges should have 
been convened, and was not, this Court may issue a writ 
of mandamus to vacate tl ree entered by 
the District Judge and such other judge 
as may entertain the pr to call to his aid two 
other judges for the hearing and determination of the ap 
plication for an interlocutory injunction This rem- 
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edy would not be available if there were a remedy by 
appeal... . 
Fifth. It follows that, in the present 
lay to the Circuit Court of Appeals, and that court 

have dismissed the appeal for want of jurisdicti Phe 


iminary, as well as 


Case, n ppeali 


bill prayed for a prel for a permanent 
injunction. On filing the bill the 
moved for a restraining order in a 
with the prayer of the bill. The order gra 
District Judge recited that the complainant sought a tem 


complainant at nce 





temporary 


e 











rary restraining order pending a hearing on an apy 
for an interlocutory or preliminary injunction, at tl 
order enjoined the enforcement of a state statut 

the consideration and determination of that application 
The application to restrain the enforcement of the st 

statute pending the suit, was manifestly not wit 

but was continuously pressed in order to avoid the pr 

hibitions and penalties imposed by the state law i: ise 
the tax in question was not paid. The District Judg: 


granting the temporary restraining order, failed t 


two other judges to aid him in hearing and determining 
the application for the interlocutory injunct l 
restraining order was permitted to operate as t 


locutory injunction for several months and until 1 de 
termination of the motion to dismiss the bill on th« rits 
The requirement of the statute has regard t I 





stance and not to form. It matters not whether tl! u 
tion is called preliminary or interlocutory, or is styled 
temporary restraining order, if it is granted to rest 
the enforcement of state legislation and is cont 1 
force until the hearing on the merits, without su ré 
straint pending the suit being made the subject 
sideration and determination by three judges as the statute 


requires. The temporary restraining order whi 
trict Judge, acting alone, could grant is only t 


being showr ror 


the status quo, on proper cause 
time as may be necessary to obtain a decision upon t 
application for an interlocutory injunction by a rt 


immediately 
; 


three judges, which is to be 

As the proceeding in this suit fell withi 
of the statute and the District Judge had n irisdict 
to hear the motion to dismiss the bill on the merits, tl 
consent of the parties could not give validity to the decre 
or confer jurisdiction upon the Circuit Court \ppeal 
to entertain an 





The Court also pointed out that remedy mat 
damus to require the district judge to call to his assist 
ance two other judges is still available, but it for 
mal application therefor need not be made, since the 
district judge may take such action as the writ would 
require if issued 

The case was argued by Mr. Bayard | Catro 
for the appellants on both original argument and re 


losiah Whitnel for the appellee, 


and rearugment 


1 
ld 
argument and by Mr 


on both original argument 


Statutes—Federal Safety Appliance Act—Persons 
Subject to Act 


Where a State operates a railroad in interstate com- 
merce through a board of commissioners, the State is the 
common carrier and the board members are not liable for 
penalties imposed for alleged violations of the Safety Appli- 
ance Acts. 


United 
p. 41. 


This case came before the Supreme Court on a 


Sherman et a 
Sup. Ct. Rep. Vol. 51 


States \v. Op. Ov 


certificate of questions of law to determine whether 


the appellants, described as “constituting the 


State Harbor Commissioners of the State Belt Rai 

road” are liable for penalties for alleged breaches of 
the Safety Appliance Acts. The penalties ar yosed 
upon “any common carrier engaged in interstate com 


merce by railroad.” 

The State Belt 
is about five miles long, running nearly parallel 
the harbor front. It connects many 


Railroad is in San Francisco and 


water 

















REVIEW OF RECENT SUPREME CouRT DECISIONS 35 





plants and the line of the Southern Pacific Railroad 
Company with wharves belonging to the State and 
through the wharves with other interstate railroad car- 
riers. The railroad belongs to the State and is operated 
by it without profit to facilitate the commerce of the 
port. Funds received go to the State Treasury to the 
credit of the San Francisco Harbor Improvement Fund, 
after paying expenses 

The defendants are officers of the State charged 
with administration of the Harbor and the Railroad 
in connection with the same. They did not partici- 
pate in and had no knowledge of the alleged violations 
of the Act. In immediate supervision of the work 
was an inspector and his subordinates, who were Civil 
Service employees of the State. 

After stating the case, the Court, in an opinion 
by Mr. Justice Ho_MEs, expressed its view that the 
penalties are imposed not on the state officers and em- 
ployees who do the work, but on the common carrier. 
Mr. Justice Hoimes said: 

On these facts in our opinion the statute, if it applies 

to anyone, can apply only to the State. The suit is not to 
recover damages for a tort, which, if a wrong on the part 
of the master is at least equally a wrong on the part of 
the servant who personally is guilty of the act or omission 
that caused the harm. MHere the suit is for a penalty 
attached to an offence—and the only party on whom the 
liability is imposed is the common carrier. The statute 
is not like the Hours of Service Act of March 4, 1907; 
that in terms extends the liability to officers and 
agents. It seems to us plain that as between the Board of 
Harbor Commissioners and California the carrier here is 
the State, by which it is agreed that the Road was 
owned and operated, which received such pay as was 
required for the work that was done, and which did the 
work for the purpose of facilitating the commerce of its 
principal port. The principal and its agents cannot both 
be the common carriers aimed at. One is and the other 
is not subjected to the penalty. One is superior, the other 
inferior. The superior is the one that operated the road and 
the one whose commands the others were bound to obey. 

The suit is brought against the appellants individually. 

This is conceded by the Government and sufficiently ap- 
pears from the declaration and from the judgment against 
them by name, entered after they had ceased to be mem- 
bers of the Board. Manifestly if we are right in what 
we have said the judgment is wrong and we are relieved 
from the duty of considering whether the Safety Appliance 
Act should be construed to embrace the State. 


The case was argued by Mr. Karl D. Loos for 
the Commissioners and by Assistant to the Attorney 
General John Lord O'Brian for the United States. 


Taxation—State Inheritance Taxes 


Where a corporation owes a debt to a citizen and resi- 
dent of another state which imposes a tax upon the transfer 
of indebtedness, the state of domicile of the corporation has 
no jurisdiction to impose a tax upon the transfer of such 
indebtedness, unless it has acquired a business situs in the 
latter state. 

The requisite business situs is not proved by evidence 
merely that the decedent owned a large part of the stock 
of the corporation, that the indebtedness was unsecured and 
carried in an open account, on the books of the corporation 
and on the decedent’s books at the place of his domicile. 


Beidler II] v. South Carolina Tax Commission, 
Adv. Op. 69; Sup. Ct. Rep. Vol. 51, p. 54 


This case involved a question as to the taxability 


of certain indebtedness of a South Carolina corpora- 
tion to a resident of Illinois. The appellants were the 
executors of Francis Beidler, who died a resident of 


Illinois in 1924. At that time he owned over half of 
the capital stock of Santee River Cypress Lumber 
Company of South Carolina, the remainder of the 
stock being owned by his wife and children. The cor- 
poration owed him $556,864.22 which he had ad- 
vanced to it and $64,672 for dividends declared prior 
to his death. The indebtedness was an open unse- 
cured account entered on the books in South Carolina. 
The decedent also kept a complete set of personal 
books in Chicago showing all the entries except the 
dividends. [Illinois included both the sums mentioned 
in the estate taxable there. 
The taxing authorities of South Carolina imposed 
a tax on the transfer of the shares of stock which 
the éxecutors did not contest. They also imposed a 
tax on the transfer of the indebtedness, over protest 
of the executors that it had no jurisdiction and that 
the levy was in violation of the due process clause of 
the Fourteenth Amendment, and the State Supreme 
Court upheld the rule of the taxing authorities. On 
writ of error this was reversed in the Supreme Court. 
The opinion was pronounced by the Curer Justice. 

In deciding the case the Court pointed out that 
the State Court had relied upon Blackstone v. Miller, 
188 U. S. 189, which has, since the judgment below, 
been overruled by Farmers Loan & Trust Co. v. Min- 
nesota, 280 U. S. 204, and Baldwin v. Missouri, 281 
U. 5. 3a 

Turning then to the contention that the tax should 
be sustained on the ground that the indebtedness had 
a business situs in South Carolina subjecting its trans- 
fer to taxation in the State, the learned Cuier Justice 
said: 

It is sought to sustain the tax by South Carolina 
upon the ground that the indebtedness had what is called 
a “business situs” in that State, and the state court ad- 
verted to this basis for the tax. In Farmers Loan & Trust 
Company v. Minnesota, supra, this Court reserved the 
question of business situs, saying: “New Orleans v. Stem- 
pel, 175 U. S. 309, Bristol v. Washington County, 177 
U. S. 133, Liverpool & L. & G. Ins. Co. v. Orleans As- 
sessors, 221 U. S. 346, recognize the principle that choses 
in action may acquire a situs for taxation other than at 
the domicile of their owner if they have become integral 
parts of some local business. The present record gives no 
occasion for us to inquire whether such securities can be 
taxed a second time at the owner's domicile.” But a con- 
clusion that debts have thus acquired a business situs must 
have evidence to support it, and it is our province to in- 
quire whether there is such evidence when the inquiry is 
essential to the enforcement of a right suitably asserted 
under the Federal Constitution. 

In the present case, beyond the mere fact of stock 
ownership and the existence of the indebtedness, there is 
no evidence whatever, having any bearing upon the ques- 
tion, save a copy of the decedent’s account with the cor- 
poration, taken from his books which were kept by him in 
his office at Chicago. The various items of debit and 
credit in this account, in the absence of any further evi- 
dence, add nothing of substance to the fact of the indebt- 
edness as set forth in the agreed statement and afford no 
adequate basis for a finding that the indebtedness had a 
business situs in South Carolina. ; 

That the decedent was largely interested in the affairs 
of the corporation is apparent; he owned a majority of its 
stock, but nothing is shown which derogates from its ex- 
istence as a corporation, transacting its business as such, 
with corresponding corporate rights and liabilities. The 
interest of the decedent as a stockholder was a distinct 
interest, and the estate of the decedent has been taxed by 
South Carolina upon the transfer of his stock according 
to its agreed value. With respect to the items of indebted- 
ness of the corporation to the decedent, the latter appears 
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upon the record simply as a creditor, with his domicile in 


Illinois. 
Mr. Justice Homes expressed the acquiescence 
of himself and Mr. Justice BRANDEIS, saying: 


The decisions of last term cited by the Chief Justice 
seem to sustain the conclusion reached by him [Therefore 
Mr. Justice Brandeis and I acquiesce, without repeating 
reasoning that did not prevail with the Court 

The case was argued by Mr. P. F. Henderson 


for plaintiffs in error and by Mr. J. Fraser Lyon for 
defendant in error. 


Taxation—State Taxes on Corporate Stock and on 
Property of Corporation 

A provision of a state statute exempting from taxation 
shares of stock held in a corporation, seventy-five per cent 
or more of whose total property is taxable in the state, is 
not violative of the provisions of the Fourteenth Amend- 
ment, even though shares of other corporations having less 
property in the state are taxed. 


Klein v. Board of Tax Supervisors, 
Sup. & 2 Rep. Vol. 51, p. 15 

The appellant is a stockholder in 
corporation some of whose but than 
75%, is taxable in Kentucky. A Kentucky statute re 
quires that stockholders generally shall list their shares 
for taxation, but makes the following exception: “the 
individual stockholders of a corporation, at least sev- 
enty-five per cent (75%) of whose total property is 
taxable in Kentucky, shall not be required to list their 
shares for taxation so long as the corporation pays 
taxes on all its property in Kentucky.” 

The appellant contended that by reason of the 
classification provided for in this the tax is 
violative of the Fourteenth Amendment 


Adv. ¢ )p. 65: 
a New Jersey 


property, less 


section 
The Court 
of Appeals of Kentucky upheld the statute, and an 
appeal was taken to the Supreme Court. The latter 
Court affirmed the ruling, in an opinion by Mr. Jus 
TICE Hotmes. The considered pre 
sented in the following portions of tl 


contentions are 


1e Opinion: 


There is no doubt that a State may tax a corpora 


tion and also tax the holders of its stock The own 
ers are different and, although the appellant calls it a mis 
chievous fiction, the property is different. While no doubt 
the property and expectations of the poration are the 
backbone of the value of the shares, yet the latter may 
get additional value from another urce. In this case 
the appellant alleges that the price of shares was much 
enhanced by rumors of a stock dividend, which of course 


would have added nothing to the property of the corpora 


tion. On the other hand there is no constitutional obliga 
tion to tax both the corporation and the holders of its 
stock. . . If the corporation having all its property in 


the State has paid taxes upon the whole, usually it would 


be just not to tax the stockholders respect of values 
derived from what already has borne its share. And what 
would be true in the case supposed would be true when 
the corporation was paying for the great body of its 





all fraction happened to be out 
Thus we come to the usual question 
of degree and of drawing a line ) important dis 
tinction can be between the points on the 
two sides, but where the distinction the extremes 
is plain. 

The appellant, pursuir that shares of stock 
represent an interest in the property of the corporation 
insists that if taxed at all taxed only in the 
ratio of the property in the State to the entire property 
of the corporation; that t r the whole value 


property although some sn 
side of the State 
where mn 
seen nearest 


between 


is to tax property outside of the sdiction of the State 
But it leads nowhere to call a corporation a fiction. If 
it is a fiction it is a fiction created by law with intent 
that it should be acted on as if tri [he corporation is 


a person and its own nductor that makes 


it impossible to attribute an interest in its property t 
its members. The stockholders in some circumstances 
can call on the corporation to account, but that is a very 


the property by 
which the corporation is enabled to s¢ 
account. The principle of justice that leads to the 
tion that has dealt with could not be insisted up« 
as a matter of constitutional right and it is reasonabl 
for the legislature to confine it to well marked cases, rather 


different thing from having an interest in 
means of 


hee n 


than to press it to a logical extreme. Of course it does 
not matter here that in an earlier year the « t 
was greater than now 
The case was argued by Mr. Edmund Prabuc 
for the appellant, and by Mr. M. B. Holifield for th 
I 


appellee. 
Taxation, Federal Income Taxes, Community 
Property—Separate Returns of 
Husband and Wife 


Where a wife has a present vested interest in com- 
munity property equal to that of her husband under the 
local law, she and her husband are entitled to file separate 
income tax returns, each treating one-half of the community 
income as income of the individual making the return. 


Poe Seaborn, Adv. ¢ Dp. 27 Sup Ct. R : 
51, p. 58 

Bender v. Pfaff, Adv. Op. 35; Sup. Ct. Rep. 64 

Hopkins v. Bacon, Adv. Op. 34; Sup. ¢ Rep. 62 

Goodell v. Koch, Adv. Op. 32; Sup. | Rep. 62 

The opinions in this case and three others dealing 


with similar questions constitute the first delivered by 


Mr. Justice Roperts since he took his mn tl 
Supreme Court late in the last term. They deal witl 
the construction of section 210 (a) and section 211 

of the Revenue Act of 1926 and their applicatior 
the interests of husband and wife in certain of the 
States. 


, 
or) raises a iCsS 


rhe first of these, Poe v. Sea 
tion as to the applicability of income tax provis 
to income from community property in the 
Washington. Seaborn and his wife, citizens and resi 
dents of that State, filed separate income tax returns 
each returning one-half of the total community incom 


and deducted one-half of the community expenses to 
arrive at the net taxable income. The income con 


prises the husband’s salary, interest on bank deposits 
ind bonds, dividends, and profits on the sale of real 
and personal property. 


The commissioner determined that all of the in 


come should have been reported in the | und’s re 
turn and made an additional assessment against hit 

This Seaborn paid under protest and then sued to re 
cover. The District Court gave judgment for th 
taxpayer. On appeal to the Circuit Court of Appeals 
the question was certified to the Supreme Court 
whether the spouses were entitled each to return one 

half of the income, or whether the husband was bound 


The latter Court order: 
the entire record sent up and afterwards affirmed the 
ruling of the district court. 


to report the entire income. 


The income tax provisions in q 
upon the net income of every individual taxed. 


uestiol lay a tax 
; 


The Act goes no farther, and furnishes 1 ther st 
ard or definition of what constitutes an 
come The use of the word “of” denotes yners 


would be a strained construction, which, 
further definition by ] 
significance to the phrase. 


Congress, should impu ‘ a 





The Commissioner concedes that the answer to t 
question involved in the cause must be found in tl 
visions of the law of the State, as to a wife's ow 
of or interest community property. What, ther the 
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law of Washington as to the ownership of community 
property and of nmunity income including the earnings 
of the husband’s and wife’s labor? 

The answer is found in the statutes of the State, and 
nterpreting them. 
provide that, save for property acquired 


the decisions 
These sta 





by gift, bequests, devise or inheritance, all property how- 
ever acquired after marriage, by either husband or wife, 
or by both, is community property. On the death of either 
spouse his or het erest is subject to testamentary dis- 
position, and failing that, it passes to the issue of the dece- 


dent and not t surviving spouse. While the husband 
has the management and control of community personal 
property and like power of disposition thereof as of his 
separate personal property, this power is subject to re- 
strictions which are inconsistent with denial of the wife’s 
interest as co-ow! The wife may borrow for commu- 
nity purposes and bind the community property. 

Since the husband may not discharge his separate obliga- 
tion out of community property, she may, suing alone, en- 
j separate debt out of community prop- 
prevent his making substantial gifts 


join collectior f } 
erty. . . . Shen 


out of community perty without her consent. The 
community property is not liable for the husband’s torts 
not committed i: irrying on the business of the com- 
munity 

The books are full of expressions such as “the per- 
sonal property is just as much hers as his” . . . ; “her 


it (an automobile) is as great as his” 


property rien 
sat was a legal title 


» title of one spouse 





as well as the other.” 

Without furtl extending this opinion it must suffice 
to say that it is clear the wife has, in Washington, a vested 
property right in tl mmunity property, equal with that 
of her husband: and in the income of the community, in- 
cluding salaries or wages of either husband or wife, or 
both A descripti of the community system of Wash- 
ington and of the rights of the spouses, and of the powers 
of the husband as manager, will be found in Warburton v. 


White. 176 U. S. 484 
The Commissioner contended, however, that neither 
the name of the wife’s interest nor her technical title 
is controlling; that the husband’s broad powers of 
control and alienation under the local law are tanta- 
mount to ownership of the whole community property 
and ought to be so considered for the purposes of the 
income tax provisions. He pointed out the husband’s 
power to convey the property, contract with respect to 
it, and do anything with it short of fraud on the nights 
of the wife. In short he urged that control without 
accountability is indistinguishable from ownership. 
But this contention the Court rejected as unsound 
under the law of Washington, saying: 
We think in view of the law of Washington above 
stated this contention is unsound. The community must 
nt. This Court has said with respect 
perty system that “property 
ze with community funds became 
an acquet of the munity and not the sole property 
of the one in wi name the property was bought, al- 
though by the law existing at the time the husband was 
given the management, control and power of sale of such 
property. This ht being vested in him not because he 
was the exclusive owner, but because by law he was cre- 
ated the agent of the community.” 
In that case, it was held that such agency of the hus- 
band was neither a contract nor a property right vested 
in him and that it was competent to the legislature which 


act through an 
to the comn 
acquired dt 







i 
created the relation to alter it, to confer the agency on 
the wife alone, or to confer a joint agency on both spouses, 
if it saw fit,—all without infringing any property right 


of the husband 

The reasons for conferring such sweeping powers of 
management on the husband are not far to seek. Public 
policy demands that in all ordinary circumstances, litiga- 
tion between wife and husband during the life of the com- 
munity should be discouraged. Law-suits between them 
would tend to subvert the marital relation. The same 
policy dictates that third parties who deal with the hus- 
band respecting community property shall be assured that 


the wife shall not be permitted to nullify his transactions. 
The powers of partners, or of trustees of a spendthrift 
trust, furnish apt analogies. 

The obligations of the husband as agent of the com- 
munity are no less rea! because the policy of the State 
limits the wife’s right to call him to account in a court. 
Power is not synonymous with right. Nor is obliga- 
tion coterminous with legal remedy. The law’s investiture 
of the husband with broad powers, by no means negatives 
the wife's present interest as a co-owner. 

We are of opinion that under the law of Washington 
the entire property and income of the community can no 
more be said to be that of the husband, than it could 
rightly be termed that of the wife. 

The Court also rejected the Commissioner’s con- 
tention that executive construction and the history of 
the legislation support the interpretation of the pro- 
vision which the Commissioner placed upon it: 

On the whole, we feel that, were the matter less clear 
than we think it is, on the words of the income tax law 
as applied to the situation in Washington, we should be 
constrained to follow the long and unbroken line of execu- 
tive construction, applicable to words which Congress re- 
peatedly reemployed in acts passed subsequent to such con- 
struction, . . . reenforced, as it is, by Congress’ refusal 
to change the wording of the Acts to make community 
income in states whose law is like that of Washington 
returnable as the husband’s income. 

The final contention disposed of was that urged 
by the Commissioner that his interpretation of the pro- 
visions will work for uniformity in the operation of 
the tax throughout the various states, while that urged 
by the taxpayer will cause it to fall unevenly upon 
married people. This contention likewise was rejected : 

This argument cuts both ways. When it is remem- 
bered that a wife’s earnings are a part of the community 
property equally with her husband’s, it may well seem to 
those who live in states where a wife’s earnings are her 
own, that it would not tend to promote uniformity to tax the 
husband on her earnings as part of his income. The an- 
swer to such argument, however, is, that the constitutional 
requirement of uniformity is not intrinsic, but geographic. 

. And differences of state law, which may bring a pner- 
son within or without the category designated by Con 
gress as taxable, mav not be read into the Revenue Act 
to spell out a lack of uniformity. 

In three brief opinions Mr. Justice Roserts 
considered cases arising under the community property 
laws of Arizona, Texas and Louisiana. The only 
point necessary for consideration in these cases was 
whether the laws of the respective states restrict the 
wife’s interest in the community property so that she 
cannot be considered an owner of one-half thereoof. 
The Commissioner urged that the laws of these States 
resembled more closely the laws of California relating 
to community property, which has been held in United 
States v. Robbins, 269 U. S. 315, to give to the wife 
a mere expectancy and to give the husband property 
rights so complete during the life of the community 
that he is in fact the owner. 

But upon examination of the relevant state stat- 
utes and court decisions of the other three states the 
Court held that the wife’s interest in those states falls 
within the rule applied in decision of the Seaborn case, 
reviewed above. 

Poe vs. Seaborn was argued by Solicitor General 
Thacher for Poe and by Mr. George Donworth for 
Seaborn. Bender vs. Pfaff was argued by the Solici- 
tor General for petitioner and by Messrs. Charles E. 
Dunbar Jr. and Monte M. Lemann for respondent. 
Hopkins vs. Bacon was argued by the Solicitor Gen- 
eral for petitioner and by Messrs. Harry C. Weeks 
and Palmer Hutcheson for respondent. Goodell vs. 
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General for Goodell 


Koch was argued by the Solicitor 
Rhodes S. Baker 


and by Messrs. Clifton Mathews and RI 
for Koch. 


Trial 


Criminal Law—Petty Offenses—Summary 


by Court Without Jury 


The provision of the Federal Constitution, Article III 
Sec. 2, Cl.3, requiring that the trial of all crimes, except in 
cases of impeachment, shall be by jury, is to be interpreted 
in the light of the common law according to which petty 
offenses might be proceeded against summarily before a 
magistrate without a jury. But driving an automobile reck- 
lessly in a city so as to endanger property and individuals 
is not a petty offense, but a crime, which is within the con- 
stitutional guarantee of trial by jury. 


District of Columbia v. Colts, Adv. Op. 54, Sup 
cG: Rep. Vol. 51, p. 52. 

The respondent here, by information filed in the 
District of Columbia Police Court, was charged with 


having driven a motor vehicle 
of twenty-two miles an hour, and in 
to endanger property and inviduals, all 
statute. He demanded trial by jury, but his demand 
was denied, and after trial before the judge without 
a jury he was found guilty as charged. The Court of 
Appeals of the District reversed the judgment on the 
ground that the respondent had a constitutional right 
to trial by jury on the information filed 
On certiorari this was affirmed by the 
Court in an opinion by Mr. Justice S 
In the opinion it is pointed out that the statutes 
in force provide that, unless waived, jury trial shall 
be had where required by the Constitution, but that in 
other cases trial shall be by a court without a jury, 
except that where the fine or penalty provided is more 
than $300 or imprisonment more than 90 days. In the 
latter case trial by jury shall be had where the accused 
demands the same. Certain provisions of the District 
of Columbia Traffic Act were then set forth prohibit- 
ing reckless driving, speeding, driving so as to endan- 


and in excess 
such manner as 
contrary to the 


Supreme 
THERLAND 


+ 


ger property or individual, or so as to damage the 
public highway unreasonably, and providing penalties 
for various offenses. 

The Court then stated its view that the respond 
ent was here charged with an offense too serious to be 
classified as a petty offense which may be tried with 
out a jury, saying: 

It will be that tl 
merely with the comparatively slight offense of 
the twenty-two mile | bdivision (a), 


seen e respondent is not charg 





mut ot speed Ss! 


merely with driving recklessly, subdivision (b) (1); but 
with the grave offense of having driven at the forbidden 
Sent ag ; al 


rate of speed and recklessly, “so as endanger property 
and individuals.” 

By section 165 of the D. C 
Constitution is made the test—as, 





ined above, the 


urse, it must be 
l 


to determine whether the accused be entitled to a jury 
trial. Article III, Sec. 2, cl. 3, of the Constitution pri 
vides that “The trial of all crimes, except in cases of 
peachment, shall be by jury.” his provision is to be 


terpreted in the light of the common law, according to 
which petty offenses might be proceeded against summarily 
before a magistrate sitting without a jury That 
there may be many offenses called “petty offenses’ which 
do not rise to the de ores I mes within the 
Article III, and in respect of which Congress may 
with a jury trial, is settled 

Whether a giver j 


sO as to require a jury 


meaning ol 


lispense 


summarily without a jury, depends primarily upon the 
nature of the offense The offense ere charged is not 
merely malum p | t ture 1s 
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in se. It was an indictable offense at common law 


horses, instead of gasoline, constituted the motive 


when 


power. The New Jersey Court of Errors and Appeals, 
has discussed the distinction between trafhc offenses 
of a petty character, subject to summary proceedings 


without indictment and trial by jury, and those of a seri 


us character, amounting to public nuisances indictable at 
common law; and its examination of the subject makes 
clear that the offense now under review is of the latter 


character. 
j 





automobile is, potentially, a dangerous instrumée 
tality, as the appalling number of fatalities brought about 
every day by its operation bear distressing witness I 
drive such an instrumentality through the public streets of 
uid 


“as to endanger property and individ 
uals” is an act of such obvious depravity that to chara 
terize it as a petty offense would be to shock the g 


moral sense. If the act of the respondent described 


ma 
a city so recklessly 
I 








ninated in the death of a human being, 


information had cult 
respondent would have been subject to indictment for sor 
Such an act properly 





degree of felonious homicide. 





Ms i 
cannot be described otherwise than as a grave offense 
crime within the meaning of the third Article of the ¢ 
stitution—and as such within the constitutional guarantec¢ 


of trial by jury 
The case was argued by Mr. Robert E. Lynch for 
the petitioner and by Mr. William B. O’Conr 
the respondent 


Council of Foreign Relations Opens New Home 
in New York 
HE Council of Foreign Relations, a body which 


devotes itself to securing a wider popular 


knowledge of the problems of our foreign relations 


and a more general appreciation of their impor 


tance, opened its new home at 45 East Six i iftl 
St.. New York City, on November 28. Hon. John 
\\ Davis, President of the Council, pre sided at 


1 1 
} 


: 
vhich were attended, according to 


two hundred 


the ceremonies, \ 
the New York by about 
prominent in diplomacy, international finance 

Hon. Elihu Root, honorary 
Council, made the address, and 


State Henry L. Stimson also spoke, 


| imes, 





scholarship 
of the 


Secretary of 


principal 


expressing hearty sympathy with the general pur 
f the Counci 


were received from Viscount 


poses of 1. Messages of congratulation 


aTey rorme! 
rn Secretary and now President of the 


British Foreig 


Roval Institute of International 
mond Poincaré, former President of Ira 


Mr. Root 
f this building and the centering of the 


In his address said that “the estab- 


lishment ¢ 


work of the Council on Foreign Relations here in 
appreciation of a truth very widely neg 


work of improving the 


dicate the 


1 that is that the 


lected, an 


foreign relations of civilized man is necessarily 
very slow and laborious and difficult, and that any 

e who is going to contribute materially to it must 
settle down to steady, continuous and unspectacu 
la labor He added: 


“T think the worst enemies of improvement in 


the relations of the nations are the people who are 
mpatient, the people who are in a hurry, who want 
everything done at once, and who, unless they can 
see in everything that is proposed an mediate 
result, say, ‘O well, it doesn’t amount to anything 
These people who are in a hurry at the most 
serious obstacle to the accomplishment of anything 
y people who are willing to take the necessary 

e and do tl essarv serious work for accom 














WRITTEN AND UNWRITTEN LAW 


Movement for Codification in England—Ambitious Attempt of David Dudley Field in 
New York—James C. Carter’s Argument Against Plan — Partial Codification in 
England—Effort to Secure Some of the Advantages of a Code Without Its Dis- 
advantages—A Lesson From the History of Law* 





By SAMUEL 
Professor of Law at 


R. PRESIDENT, ladies and gentlemen: 
M Now, about written and unwritten law. Of 

course, we use these expressions to distin- 
guish statute law from common law. The com- 
mon law is in a way written, but it is written in 
a multitude of volumes, and we have to gather it 
from a great many decisions. The statutes are 
direct precepts and are not contained in so many 
volumes. The difference between the two is not so 
great as it might seem, because, after all, the courts 
have to interpret the statutes, and when they have 
interpreted them they sometimes mean something 
a little different from what anyone would guess 
on reading them; and it is what the courts say 
about them that is really conclusive. 


Nevertheless, there is a difference, if it is only 
in degree; and in some measure, it may be said, 
though it is not so true as it might seem to be, 
that the common law, gathered from the decisions, 


is somewhat more debatable and uncertain than 
that gathered from the statutes, and that the law 
expressed in the statutes is more exact than that 
to be gathered from the reports at common law. 

This apparent, and to some extent real, exact- 
ness or greater exactness in the statutory law, nat- 
urally led to the idea that it would be helpful if 
law could all be stated in brief principles, which 
everybody could read and know just where he 
stood, in a comparatively small treatise of a few 
volumes. In the hopeful years, at the beginning 
of the Nineteenth Century, this "movement was 
given great force in England by the French Codes, 
which were adopted after the French Revolution, 
the Civil Code being the chief one of the French 
Codes. It still bears the name of Napoleon, who 
promulgated it. 

In England the chief advocate of that sort of 
thing was Jeremy Bentham. Through his efforts, 
he has had a great deal of influence in curing some 
of the defects in the English law as it then existed. 
But his main project, of putting everything in a 
Code, was of course ultimately unsuccessful. 

He was a man of great intelligence, although 
it seems queer that he could or should have be- 
lieved what he did in regard to the importance of 
codification, and the effects that it might produce. 
He addressed letters to various potentates, includ- 
ing James Madison, and also one addressed to the 
Autocrat of all the Russias. In his letter to James 
Madison he said: 


*Address delivere t dinner given by the Chicago Bar Association, 

the evening of Oct to those attending the regional conference of 
Committees on Cooperation with the American Law Institute, held at 
N rthwestern Ur versit I w > hox 1 ym © t 30 and 31. 
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“So long as there remains any of the smallest 
scraps of unwritten law unextirpated, it suffices to 
taint with its own corruption whatsoever portion 
of statute law has ever been or can ever be applied 
to that question.” 

You had to wipe out every possible vestige of 
common law, in order to be sure that you had the 
principles all packed in a volume which should con- 
tain the statutory law. 

That was never adopted as a principle by ary 
codifier in England or America, but Bentham did 
have great influence in suggesting the idea of codi- 
fication, and to some extent the idea was carried 
out. Louisiana has a Code; Georgia has a Code; 
both adopted in the early years of the Nineteenth 
Century. 

But the most ambitious attempt was made by 
David Dudley Field in New York, who drew a 
number of Codes, a Civil Code among others, and 
a Code of Procedure, and several supplementary 
Codes. The Civil Code was never adopted in New 
York State, but it was adopted in California, and 
has been from California carried to two or three 
others of the Pacific and Western States in more 
or less completeness. : 

James C. Carter, afterwards the leader of the 
New York Bar, attacked Field’s project of enacting 
a Civil Code, and his attack was successful in pre- 
venting its enactment in New York. 

He maintained the same views to the end of 
his life, and, near the close of his life, in a series 
of lectures that were prepared for delivery at the 
Harvard Law School, he went into his old thesis 
with renewed vigor. He stated Field’s position in 
regard to the matter. Field did not take the absurd 
view of Jeremy Bentham that a Code would do 
everything, but he did say, in Carter’s words, that 
whatever was clearly understood could be clearly 
stated, and if that was true, it was possible to 
enact a Code which should cover everything that 
was clearly known. It would not be possible to 
cover all possible cases that might arise in the fu- 
ture; but the answer to that was that the Code 
should not attempt to do so, and that as to such 
matters, you would be no worse off than you would 
be if there were no Code, and as to other matters 
you would be better off. 

And such a Code as he proposed, he said, had 
great advantages, because as to some matters at 
least, indeed, as to most matters, it would create 
greater certainty. It would also make accessible 
to laymen as well as to lawyers, the rules of law, 
and would in general spread a knowledge of the 
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law among the community to a degree not other- 
wise possible 

Carter attacked these positions, and he illus- 
trated his point by some cases from marine insur- 
ance. In general, in marine insurance the insured 
owes a duty of disclosure. Carter said, “Suppose 
you put that down in the Code. ’ 
a case where, although there was no disclosure, the 
insurer knew all the relevant facts. If vou have 
written down in the Code that unless the insured 
makes proper disclosure, the insurance is void, it 
will not make any difference, that the insurer knew 
all the facts.” 

Then again, he supposes a case where a vessel 
was unseaworthy when it started out, though per 
haps the insured did not know it; that again would 
make no difference, because the Code would 
that if the insured does not make full disclosure. 
the insurance is void. We do not know whether 
that means only a disclosure of all he knows or 
only a disclosure of relevant facts, whether he 
knows them or not. 

There are two argument of 
Carter’s, which at least The 
figst is that codification is obviously improper un 
til there has been a body of rules developed which 
furnish something for those who attempt the codi 
fying to work upon. We must have that large 
body of developed law 

Some countries have secured 


Then along comes 


Say 


l 


answers to thi 


diminish its force 


this body of de 


veloped law by borrowing. The South Americar 
countries, for instance, without much developed 
law of their own, have borrowed almost entire. the 
French Code. Japan has largely borrowed from 


the German Code. That is one thing that may be 
said in regard to the argument of Mr. Carter. 

The other answer is that codification should 
take a long time: it should be a long work and 
should be the work of a great many men. in order 
that all possible points or cases can he thought of 
This is not a perfect answer, not a complete answer 
to Carter’s argument, but it does furnish something 
of a counter argument; and it must be remembered 
that the question is 
imperfection. 
evils. 

I have had counts made at three different pe 
riods of the American I.aw Reports. from which 
we get our decisions, and from which we furnish 
ourselves with knowledge as to what is the law 
These counts were made of all the Reports existing 
in 1885, in 1914. and in 1928 Thev not min 
utely accurate, but they are near enough to the 
facts to use for purposes of comparison. 

In 1928 there were 
American law reports 


not one of nerfection against 


It is rather a choice between two 


are 


over 11,100 
This is not counting dup 
licate reports. It is not counting the West Re 
porter System, or other which merely 
report the same cases as are in the Official Reports 
In 1914 there were 8,600. In 1885 there were 3.500 
Chancellor Kent’s working library. which prestum 
ably contained substantially all the English Re 
ports, as well as the American, 180 vol- 
umes. 


something 


volumes 


contained 


It may be supposed that this large increase in 
the number of law reports is largely due to the 
admission of new States. This is partly true, but 
only partly. 
It now has about 


Washington, in 1885, had five reports 
Oregon had 13. It 


160 now 
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has 130. But the growth in some of 


and eastern states has been hardly 
Illinois had 126, and i 


if 
d it now 


York had 586; it now 


less 
has nearly 
ly 1,500 
These figures do not include the Fx 
porter, 
and which, of course, 
have access to 
The American Digest, without 
no reference to what is in the Reports 
digest decisions to 1890, 50 volumes of 
size. In the next twenty years it tool 
volumes to cover all that the first Diges 
from the beginning of law reporting in tl 
to 1890. The Digest for the following t 
will undoubtedly be equally voluminous 
Now, consider the growth of rep 
200 years, if you like, and se 
That number of vear 
great period in the life of any country 
“IT should like, your Honor, to call 
tion to the decision in the 1873d U. S 
posing counsel cites, and compare that 
decision in 1562 N. Y.” (Laughter.) T1 
be a great chance for erudition in those 
\ tendency: that somewhat counteract 
ficulty that I am 
to develop a jurisprudence of its ow: 
may say that if we do not have to g 
Illinois, or outside of our own state. w 
may be, we are not so badly off. after 
we do have to look at the United Stat 
Court Reports once in a while. 
Of course this does tend to make the |] 
but 


troublesome 


which is issuing volumes at 


a lawyer in any 


whi 


years or 
are coming to 


there is another 


While la 
} 


vers’ problem easier, 
work, which is 
becoming more local, 
national, and the business man in Illinois 
isfied with the Illinois law. There is ] 
considerable business that does not ram 
erations into a great many states, d 
of those states is different, that makes tr 
that unification of the law is necessaril 
that is much to 

An attempt has been made 
this difficulty by a body called the “Cor 
ers on Uniform State Laws.” They hav 
success In passing or getting enacted 
laws, on negotiable instruments. 
ng, warehouse receipts, and 
air success, however. And their efforts 
gard to other statutes have not been ver 
aging. So that this does not seem like 

great relief 

The chief motive 
tion on the Continent of Europe has | 
sire for unity, national unity. The cust 
formerly prevailing in different parts of 


be desired. 
partiall 


1} 
sales 





partne _ 


~ 


any 
that has 


for instance, necessarily operated to sey 


1 


different parts of the Nation, and the ( 
toward unification The great pury 
French Code, the Code Napole 
that same result. Doubtless, it has 
in that way 

In England there is no such motive 
and yet they have partially codified the 
have passed statutes on sales, bills of 
partnership, and marine insurance 
very elaborate statute on real property, w 








indicating is that each Sta 


business is becomin 
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fied the law on new lines. The other codifications 
simply attempted to photograph existing case law, 


form, but the real property 
abolish the old law and sub- 


and put it in brief 


statute attempt d 


stitute improved rules where improvement was 
thought to be necessary or desirable. 

It is interesting to note that one of these sub- 
jects that has been codified is marine insurance, 
which was the subject from which James C. Carter 
took his examples in his discussion of Mr. Field’s 
project, as sl that codification was not 
feasible. 

One of the evils of codification, I think, that 


may be observed 


tendency 


French and German writing is 


the to narrow legal thought. This has 


not been much dwelt upon by those who have 
criticized the Codes, but I think it is a rather seri- 
ous objection. If one compares the writings of the 


French jurists before the Codes with those after 


the Code, one truck with the great inferiority 
of the subsequent writings, and I think the same 
thing is observable now in Germany. The writings 
after a Code tend to become mere explanations and 


interpretations of written language, of statutory 


provisions. ‘The ings of the writer are clipped. 
He cannot go be what the Code has provided. 
He can only try to work out the meaning of its 
words; and, if he ants to, see how much he can 


make them covet 

Now, the question arises, is it not possible to 
secure some at least of the advantages of a Code— 
advantages in reducing to 
that we have 


for there are ol is 
a narrower compass the rules of law 

without the d 
That is wl 


ivantages: 


seems to me we are trying to 


do in the work of the American Law Institute. 
We are trying to frame these rules. They will 
not be straight kets for the law. The courts 
need not accept them unless they like, and it is 
hardly to be expected that a court of a state where 
there is a well settled rule on a particular point 
will throw it « simply because the American 
Law Institute | laid down a rule at variance. 
But most of the rules stated in the American Law 
Institute will not be at variance with the settled 
rules of the courts. When one sees the vast influ- 


ence that the 1 crude statements of law in 
the encycloped f law have had on the decisions 
of the courts, ust believe that a carefully pre- 


pared Restatement, prepared, of course, far more 


carefully that encyclopedia could be prepared, 
(since no commercial enterprise could take the time 
and labor that eing put into this work)—one 
cannot but beli that it will have very consid- 
erable influe: 

In 1928, at eeting of the Commissioners on 
Uniform State ws, commissioner from Mis- 


sissippi arose and said that he was authorized by 
the Chief Ju Mississippi to make a state- 
ment, and the statement that the Chief Justice au- 
tl future decisions of 


thorized was tl the 





the court, while | vas Chief Justice, he could say 
for the membe f the that if there was no 
local decision on the pat lar point, the rule of 
the Restatement uld be adopted by that court. 
That was not very striking, but he went on to 
say that ever igh there were a local decision 
on a particular t, and that decision was at vari- 
ance with the rule of the Restatement, the Re- 


statement would nevertheless be followed, unless 
the matter related to a rule of property, or some 
other matter on which reliance might properly have 
been placed, so that a change in the ruling would 
work injustice. That, I think, was very striking. 

So that is what we are trying to do. Person- 
ally, I look a little farther ahead. It has been the 
history of law in every other civilized country that 
after customary or common law has developed to 
a certain degree, or for a long period of years, and 
become unwieldly, a Code has followed. Most 
of the world today is living under Codes, and is 
toleraby well satisfied to do so; and when a Code 
has once been adopted, they never go back. 

Whether it be in fifty or one hundred or two 
hundred years, my own belief is that we shall re- 
peat the history of other countries; and if we are 
going to do so, it is highly desirable that we should 
have something that will be a good Code. 

This Restatement, when it has been promul- 
gated, will be the subject of consideration and 
doubtless of attack. Flaws will be sought, and 
some will be found; and after the work has been 
put through the mill, so to speak, for fifty or one 
hundred years, it will serve as a better foundation 
for a Code, if one should be needed, than any coun- 
try has ever had before. (Applause.) 
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CURRENT LEGAL LITERATURE 


A Department Devoted to Recent Books in Law and Neighboring Fields and to | 


srief 


Mention of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 


Among Recent Books 


AMOUS Speeches by Eminent American States- 

men, edited by Frederick C. Hicks. 1929. St. 

Paul: West Publishing Company. Pp. xi, 990. 
Some observers tell us that the art of oratory has dis- 
appeared in America, the final destructive blow being 
the talkie movies. Hicks’ 
that the persuasion of human minds by the human 
voice is still possible. He has chosen about sixty brief 
addresses by as many public speakers, most of them 
abridged from the original. Excepting a few ante 
bellum extracts, such as that of Judah P. Benjamin on 
“Secession,” Abraham Lincoln on “The House 
Divided,” and Seward on “The Higher Law,” all the 
pieces date after 1870 and most of them after 1900 
The volume is therefore in the nature of affirmative 


Professor book is a proof 


ot 
proof that there are still orators, orations and listeners 
to oratory in the United States. The most recent 
speech here printed is President Hoover’s address on 
“Obedience to Law,” delivered April 22, 1929 

With few exceptions, the addresses deal with polit- 
ical issues that were hot at the time of utterance; 
that the volume includes such addresses Jane 
Addams’ “Women and War,” Altgeld’s “Children of 
Toil,” Borah’s “Liquor Problem,” and Taft's “Judici- 
ary and Progress.” A change in subjects of prime 
political interest to the public is shown by such pieces 
as Elihu Root’s “Invisible Government,” Mabel W. 
Willebrandt’s “Prohibition Enters Politics,” Oliver 
Wendell Holmes’ “Education in the Obvious,” Bryan’s 
“Cross of Gold” and Garvan’s “Chemical Warfare.” 


SO 


as 


The editor follows the commendable principle of 
abstaining from all comment. Each orator speaks for 
himself. 

An examination of the names of the fifty-two 


speakers justifies the discrimination of the editor; with 
few exceptions the speakers are known public char- 
acters with a national reputation for a thinking appara- 
tus. Nearly all the protagonists have served the public 
in Congress or other high governmental positions. It 
is remarkable how few the editor has found who speak 
as did Charles William Eliot, who never held a public 
office but was known throughout the Union. Even 
Robert G. Ingersoll appears, not as the destroyer of the 
temples of Baal, but as the impassioned advocate of 
that “plumed knight,” James G. Blaine. Only 
clergyman, Fosdick, has qualified for membership 
among these Eminent American Statesmen 

The much appreciated Intelligent General Reader 
can profit by these well-chosen and significant extracts 
from men and women who combine with the power 
of sagacious thinking the prophetic voice of the orator 
If there are some weak names in the list, weak men 
sometimes make strong speeches. The volume a 
reservoir of statement and argument from the mouths 


one 


is 


affected nation 


of their day and 
It is convenient in arrangement and will be especially 


men who strongly 


adresses 


serviceable for those who are preparing brief a 


on subjects of national interest. Each extract is pref 
aced by a brief explanatory section, and furnishes a 
wealth of quotable sayings. Professor Hicks has pre 
pared a volume convenient to the public speaker, to 
the student of American political history to the 


general reader (so far as general readers still exist 
He thus makes it easier to form at first hand an idea 


as to “what it was all about,” in the recent history of 
the United States 
ALBERT BUSHNELL Hart 
Legal Aspects of Commercial Letters of Credit 


by Herman N. Finkelstein. New York: Columbia Uni 


versity Press. Pp. xxviii, 362.—This well-written vol 
ume contains 295 pages of text in addition to an intro 
duction of 14 pages W ritten by Prof. Karl N. Llewel 
lyn, an appendix containing practical forms, a table of 


cases containing nearly 1,000 such cases, and an index 
of 28 pages. It discusses the cases from 
the common law jurisdictions on the subject and views 
the letter of credit in the light of its actual ition 
It confines itself to problems which 
letters of credit, and mentions problems which arise in 
connection with the use of commercial credits but are 
not peculiar to letters of credit only to dismiss them 
from consideration. As behooves all true text writers 
the author at times ventures to prognosticate the future 


tT 


nearly all 


opel 


are |x culiar to 


development of various phases of the subject and thus 
furnishes food for thought and material helpful to 
both counsel and judges in the law-suits of the future 
The many cases cited throughout the book are by nm 


manner of means mere headnotes: strung together but 
are cited in support of the various propositions and 
contentions clearly and succinctly stated in the various 
pages. j 

Perhaps the outstanding development 
ter of credit since the outbreak of the 
the old common law maxim “cave 
received another severe blow. It would appear from 
the book that the law as to letters of credit 
“caveat venditor” than its common law cot 
Roman maxim “caveat venditor” was developed 
Rome was the nation of the world and controlled its 
commerce as well as its other affairs. Its 
counterpart grew out of the common law when Eng 
land was merely an island, and was transplanted to this 
side of the Atlantic when all of our present states were 


of the 


rreat war is chat 


at emptor” 
] 

is now more 
The 


when 


isin 


common law 


wholly or partially a wilderness. It suited the sim 
plicity of the times and circumstances and largely con 
trolled the decisions of the courts, though various 


qualifications even in this earlier period tended to bring 











the law closer to the Roman situation than is perhaps 
generally recognized 
The shot fired at 
financial center of the 
tions which ar¢ ewhat 
the Roman maxim has grown 
for as a form is st 


Serajevo made New York the 
world and brought about condi- 
akin to those out of which 
“Caveat emptor” there- 
with us but only as a hollow echo 
of another age F number the burdens 
have been shifted from the buyer’s shoulders and on 
to the seller’s. This process has been very much facili- 
tated by the passage of the Federal Reserve Act, which 
antedated the outbreak of the war by only a very short 
time. It finds its best illustration in the law concern- 
ing letters of credit 

The book is one of the tangible results of the 
efforts made by the law school of Columbia University 
under the leadership of men such as Prof. Underhill 
Moore, now of Yale University, to develop or rather 
help to develop the commercial law harmoniously, not 
along the old lines so well known to all who have 
studied law in but into the new and 
more or less uncharted channels into which our world 
commerce has forced us. It therefore deserves a place 
in the library of every international banker as well as 
that of lawyer representing a bank doing an 
international business 

It is impossible within the limits of a book review 
to give the reader an adequate conception of the full 
contents of the book. Even an attempt to accomplish 
such a purpose partially would lead too far afield. All 
that can be done therefore is to reproduce the chapter 
headings. These are as follows: History and Analysis 
, Forms of Action on Letters of Credit (114 


increasing 





law schools, 


every 


(25 pages 


pages), Legal Relations between Respective Parties to 
Commercial Letter of Credit Transactions (29 pages), 


Letter of Credit (48 pages), The 
Letter of Credit and the Sales 
Contract (38 pages), The Measure of Damages (12 
pages), The Legal Theory The introduc- 
tion by Prof. Llewellyn is really another chapter. The 
appendix contains modern and earlier forms and 
spreads over 28 pages. The table of cases and the 
the busy lawyer who has 
it in its entirety. The paper is 
and the binding sufficiently strong 


Conditions in the 
Relation between the 


(22 pages 


index open uj 10k to 
not the time to read 
good, the print 


and durable. 
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Milwaukee Cart ZOLLMANN 

Criminal Law in Colonial Virginia, by Arthur P. 
Scott. 1930. Chicago: The University of Chicago 
Press.—This b well 


written, printed and bound, is 
the product of a careful and appreciative study of avail- 
able documents, published and unpublished 


Beginning with the original colonists of 1606 and 
Captain John Smith of Pocahontas fame, who had but 
“the rights and liberties of Englishmen,”’ which entitled 
them, as they thought, to burn at the stake a man who 
had murdered incidentally, eaten part of his 


wife, through the times of the atrocious Code of Sir 
Thomas Gates, 1609, and reissued 1611, wherein death 
was the penalty for crimes ranging from blasphemy to 
speaking ill of the authorities, “Despight of God’s Holy 
Word” to a third offence of staying away from church, 


perjury to trading with the Indians without a license; 
the legislation of 1619, 1624, e 
and graphic account of the 
and Christian Plat , 

The system of c 
quate treatment 


we find an accurate 
criminal law of the “pious 





of Virginia. 
urts, procedure, receive ade- 


1 the crimes, divided into offences 
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against the government, public justice, the person, prop- 
erty and property rights, religion and the established 
church, public morals and those of servants and slaves, 
are discussed individually. The learned author finds 
it difficult to describe with certainty the actual proce- 
dure from want of material; but it is obvious that it 
substantially agreed with that of the mother country, 
with the modifications rendered necessary by the dif- 
ferent circumstances of the two countries. The exist- 
ence of slavery in the colony was at the later stages 
one circumstance that made a difference—e. g., slaves 
could be tried on a capital charge without a jury. But 
in some respects the colony may be said to have been 
in advance of England: there was no scrutinizing of 
the body of a suspected witch, nor was she thrown 
into the water, to sink or swim. The peine forte et 
dure was also unknown, as was compelling a suspected 
murderer to touch the victim to see if he would bleed 

The grand jury seems to have had more extensive 
duties than in contemporary England. 

It is made quite clear that in the earlier times of 
the colony the jurisprudence was less technical than 
in England, but that later the practice became more 
and more like that across the Atlantic. Parenthetically, 
it may be said that the same is observable in the legal 
history of this province, and from the same cause,— 
the increase in the number and learning of the legal 
profession. 

The author does not restrict himself to generali- 

Many interesting incidents are cited, and not even 
the non-professional reader can complain that the work 
is dull or dry. 

After the incident of the man in 1609 being burned 
at the stake, we find, in 1675, Evan Watt found guilty 
of murdering John Button, but the “Councell” were 
dissatisfied with “the Jury virdt,” as the “Corps was 
never found,” and, accordingly, “thought fitt . that 
the said Evan Watt be banished out of this Country& 
never to Returne.” In 1687, complaint was made of 
“Lewis, his Rascally actings”; but he “was only sus- 
piciously guilty,” and so the Sheriff received instruc- 
tions to give him a hint to escape from prison “that the 
county might be rid of such a villain... but not value 
ing his Reputation, staid by it,” and had to be regularly 
discharged. Then in 1684, there was Eliza Spencer 
who having a child and being prosecuted, said she had 
a husband, but did not prove it; “& there being strong 
presumptions to the contrary,” she had to serve her 
master two years gratis. In the same year, Thomas 
Fitzgerald was found guilty of “being possessed with a 
paire of breeches not his owne,” but as they were “val 
ued by the owner at foure pence” he got off with 
fifteen lashes and the costs of his prosecution. At 
least two Negresses were burned at the stake for mur- 
dering their mistresses, one in 1736 and one in 1743 
Dr. Pott, Governor in 1628-29, was charged with sell- 
ing a pardon to a convicted murderer, and, when he 
himself was convicted of stealing cattle, was allowed 
to retain his own escheated estate. Some recalcitrant 
Presbyterians (I rather suspect some of my kinsfolk 
were amongst them—at all events Thomas Riddle, one 
of the clan, was killed by his runaway slave, about the 
time) were tried for an unlawful religious assembly 
as late as 1748. Edmond Walker was fortunate enough 
in 1643, after being sentenced for robbery, to be par- 
“on petition of Rose Alleyn, she agreeing to 
marry him.” Peter Goffegon being convicted of 
Negro-stealing was pardoned in 1773 on condition of 
Canada was 


ties. 
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not yet a Mecca for Americans, but one of them went 
there and was foolish enough to state in conversation 
that the General Court had hanged a man unjustly; 
which unwise saying being reported, he was sentenced 
in 1625-6 to stand in the pillory, to lose both his ears, 
serve the Colony for a year, and be forever barred 
from being a freeman. Edward Nevell was the fool- 
ish man’s name. In 1689 it was confidently believed 
that the Papists and the Indians were in league to 
destroy the Colony. Mrs. Banister “was hung up in 
a tree by a tenderhook by her underjaw & nine more 
with her the dreadfullest sight as ever was seen 
in Virga.” The old fashioned “ducking-stool” or 
“cucking-stool” for scolding women was not uncom- 
mon; and several women in 1626-27 were “trayled” 
behind a boat for highly abusive and slanderous lan- 
guage. The colony was cursed with “Newgate-birds” ; 
but the climax of audacity seems to have been reached 
by the Reverend Patrick Lunan, who in September, 
1772, came to William Dixon’s tavern in Suffolk, stayed 
four days “treating every person that would con- 
descend to drink with him, until his account amounted 
to Two Pounds, fourteen Shillings and Tenpence Cur- 
rent Money”; then refused to pay, and, when sued, set 
up the statute directing that “‘no more credit than twenty 
shillings was to be given to any person.” All these and 
many other incidents equally amusing relieve the learn- 
ing of a drier nature. The book is well worth reading 

from more than one point of view. 
Osgoode Hall, Toronto. 
WILLIAM 


RENWICK RIDDELL. 


Fernmelderecht mit Rundfunkrecht (Law of Elec- 
trical Communications, with Law of Radio Broadcast- 
ing). By Dr. Eberhard Neugebauer, 1929. Berlin: 
Verlag von Georg Stilke. Pp. 1016. 

This work is a third edition, with a very substan- 
tial enlargement in scope, of the author’s Funkrecht 
(Law of Radio), which appeared several years ago 
That the new edition commands respect in the field it 
covers, is attested by the fact that it has already been 
cited by the German supreme court in its recent inter- 
esting decision holding that a newspaper publisher, who 
learns of news through reception from a broadcasting 
station and publishes the news in an extra, is not guilty 
of unfair competition under the German statute so as 
to give the broadcasting station a right of action against 
him (Archiv fiir Funkrecht, Vol. III, p. 425, July, 
1930). 

It is impossible to translate the title of the book 
without a clumsy circumlocution. Both the title and 
the scope of the contents reflect the very different 
course which regulation of electrical communications 
has taken in Germany (and in most of the other Euro 
pean countries) from that taken in the United States. 
Fernmelderecht means “law of long-distance communi- 
cations,” connoting, however, the absence of any physi 
cal transport of a written or oral message. As stated 
in the opening paragraph: 

“By Fernmelderecht is to be understood the contents of 
laws and ordinances which regulate the legal status of the 
carrying on of long distance communication—in Germany, the 
German Post Office (Reichspost)—and the use of installations 
for long distance communication.” 

In the United the federal government, 
through its post office department, has undertaken the 
business of carrying on the only kind of communica 
tion over a distance known in the first half of the nine- 
teenth century, i. ¢., the transmitting of written corre 


States, 


spondence, but has never extended its activity to th 
new and more rapid electrical means of communicatio1 
Consequently, except for such wire and wireless sys 
tems as are operated by particular departments (e. ; 
the army and the navy), private enterprises have 
dertaken the operation first of our telegraph systems, 
later of our telephone systems, then of our wirel 


systems, and finally of our broadcasting stations. In 
most European countries, the national post office d 

partments or their counterparts have, with each discov 
ery of a new means of long distance communicatior 


enlarged and expanded accordingly so that, either 
rectly of indirectly through goverment-controlled cor 
porations, the carrying on of such communication 
(even including broadcasting) is in the hands of tl 
governments. The different points of view are r 
flected in the field of international relations by the fact 
that, while the United States has been and is a m 
ber of the international postal union, it has refuse 
all times to adhere to the international telegraph con 
vention (St. Petersburg, 1875), has not adhered to a 
supplemental set of regulations annexed to the interna 
tional radiotelegraph convention now in force (Wash 
ington, 1927), and opposes the viewpoint of most Iu 
ropean nations that both wire and wireless con 

tion should be regulated internationally by a sit 
vention (a viewpoint which threatens to constitute on 
of the chief issues at Madrid in 1932, when 
international conferences of wire and 
be held simultaneously). Within the United States thi 
same issue is raised by the Couzens bill (S. 6), now 


1¢ 





wireless aré 


pending before congress, to establish a commi 





communications, which proposes to fuse in a sing] 
commission the functions now exercised by the federal 
radio commission and the department of commerc« 
with respect to radio communcation, and the functio1 

now exercised by the Interstate Commerce Commissio1 
with respect to telegraph, telephone, cable and wireless 


new 


common carriers, together with certain additional pow 
ers and duties not necessary to be recited here. Th 


persistency of the American tendency to regard differ 
ent methods of communication as things separate and 
apart, is illustrated by the fact that the Couzens | 


retains Section 17 of the Radio Act of 1927, which 
practically forbids any merger of cable and wireless i1 
foreign communication, although virtually every other 


country of any importance regards cable and 
as simply two methods of doing the same thing and en 
courages or requires such mergers. 

Dr. Neugebauer’s new work treats the entire 





ject of electrical communication. It is divided into 
seven parts, the sixth of which consists of a number 
appendices of miscellaneous character, and the sevent 
consists of a brief technical lexicology. ‘The first 

is of a general introductory character. Part II is « 


titled “Gesetz iiber Fernmeldeanlagen,” which may be 
translated as “The Statute governing Installations f 
Long Distance Communication,” and has to do with 
the right to install and to use sending or rec« 
graph, telephone, or radio apparatus. Part III has 
do with the protection of rights in the continued enjoy 
ment of installations, and in the 
Part IV deals with condemnation of rights of 
for communication systems. 

Part V is entitled “Verkehrsrecht” (Law of Com 
munications). I shall pass over those portions w 
have to do with telegraph, telephone, and two-way r: 
dio communication. The last subtitle 
(Law of Radio Broadcasting). Under 


operatio! 


IS Aunafunrre 


his subtitle, 
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Dr. Neugebauer devotes slightly over 200 pages to an 
exhaustive discussion of the legal aspects of radio 
broadcasting. Under the first subheading he analyzes 
the juridical bases of this branch of the law, the rights 
and duties of broadcasting stations (including such sub- 
jects as piracy of broadcast programs) and their legal 
relations with listeners, and the rights and duties of 
persons operating receiving sets. Under other sub- 
headings he deals with the rights of amateurs and ex- 
perimenters, the international law of broadcasting, in- 
terference, the right of a tenant to erect an aerial on 
the landlord’s premises, the broadcasting of copyright 
works, patent questions, questions of insurance, and 
taxes on radio apparatus. It is on the subjects of piracy 
of broadcast programs, of the broadcasting of copy- 
right works, and of rights to protection against inter- 
ference that Dr. Neugebauer’s work is most interest- 
ing and helpful to an American lawyer, since the 
American law on these subjects is in an undeveloped 
stage. While I find it difficult to agree with some of 
his conclusions, particularly with respect to the rights 
of authors and composers, it is impossible to find fault 
with the fairness with which he sets forth the opposing 
considerations involved in any particular problem. 

It would be presumptuous for me to attempt an 
appraisal of the book, particularly since I have too little 
acquaintance with German legal treatises to have any 
standards of comparison or to determine how much of 
the book is original with the author, and since in large 
measure the subject-matter relates to the exposition and 
interpretation of German statutory law. A word of 
comment, however, may not be out of place, since many 
of radio’s legal problems are essentially the same in all 
countries and frequently have an international signifi- 
cance. An interesting sign of the times is the extent 
to which the juridical decisions and legal literature of 
the several European countries are being collected and 
cited by the lawyers of each of them in total disregard 
of international boundaries. The pioneer work done 
by the three international juridical congresses which 
have been held in Europe and by such publications as 
the French Revue Juridique Internationale de la Radio- 
électricité and German Blatter fiir Funkrecht and 
Archiv fiir Funkrecht has a truly international signifi- 
cance in fostering an harmonious development of the 
law. No better demonstration of this could be found 
than the frequency with which Dr. Neugebauer cites 
articles which have appeared in the periodicals and the 
fact that the German supreme court has, in turn, cited 
Dr. Neugebauer’s book. So far as I know, the only 
previously published European treatise covering radio 
law problems in a manner at all comprehensive was 
Saudemont’s La Radiophonie et le Droit, Paris, 1927, 
and it was devoted largely to broadcasting. 

Dr. Neugebauer’s treatment of his subject seems 
to me to be scholarly, well-organized, and analytical 
with an almost microscopic minuteness rarely found in 
American legal treatises. His annotation appears to be 
complete so far as German and French literature (in- 
cluding textbooks and law review articles) are con- 
cerned but he does not seem to be familiar with what 
little American literature had been published at the 
time he wrote, particularly the very fine work of 
Stephen B. Davis, Law of Radio Communication, New 
York, 1927. If the book has any fault it is, in my 
opinion, that the author occasionally is excessively dis- 
cursive in an endeavor to comment upon and evaluate 
the views of others. Such a fault is readily forgivable 
in a new field where conjecture must so frequently be 


substituted for authoritative pronouncement. The book 
isa mine of information on subjects on which we have 
little or no literature, and constitutes, I believe, a valu- 
able contribution to the law of electrical communica- 
tions. 

The book does not, of course, attempt to cover 
what so far has been a most prolific source of radio 
litigation in the United States: the exercise of the li- 
censing function by the Government and the determi- 
nation of who shall and who shall not receive licenses 
to engage in radio communication. There is no occa- 
sion in other countries for the development of such a 
field of administrative law as is now developing before 
the federal radio commission and in connection with 
appeals from its decisions to the court of appeals of 
the District of Columbia, since the United States is al- 
most alone in entrusting radio communication to the 
hands of private enterprises. Nor are other countries 
faced with the problems which arise under our consti- 
tution, turning on the power of congress to regulate 
radio under its power over interstate commerce, and 
the conflict between federal and state jurisdiction. 

Louis G. CALDWELL. 

Chicago. 


Annual Survey of English Law, 1929, edited by 
the Department of Law of the London School of Eco- 
nomics and Political Science (University of London, ) 
and published by the School. London, 1930. Pp. 277. 
—The University of London has a particular appeal to 
the friendly interest of Americans. It was thought for 
many centuries that the roll of British universities was 
closed and that there was no greater chance of the 
founding of a new university in England than of set- 
ting up a lord of a new manor since the statute Quia 
emptores was passed in 1290, They were bold and far- 
sighted men who in the nineteenth century made their 
appeal to the pride and generous ambition of the great 
city under whose shield so many of the champions of 
liberty have fought their battles throughout the course 
of English history. The university, however, is not a 
municipal enterprise; in fact, one of its great bene- 
factors has been the Rockefeller Foundation. The plan 
of organization is unique, and it has worked out with 
amazing success. Some of the Schools of the new 
university now contend for the attention of scholars on 
equal terms with the Colleges that make up Oxford and 
Cambridge. The historical and cultural traditions of 
the old universities are a priceless possession of 
England, but there is a zest in making traditions in a 
young institution where the current of life runs strong 
and all is to be done. Similarly Americans take pride 
in the colleges that were flourishing before the Revolu- 
tion, but along with this we have a new and very deep 
admiration for the places of learning since founded, 
and particularly for the great State universities that 
stand as testaments of the public faith in what lies 
below the familiar “college education” of today. 

This book is the second Annual Survey, and it is a 
very good and useful piece of work. There are twelve 
main divisions,—Mercantile and Maritime Law, Con- 
tract and Agency, Property and Conveyancing (includ- 
ing Wills and Trusts,) Industrial Law, and so forth,— 
and each is handled by a member of the School. The 
case-law of the year is analyzed, but the reporters have 
not stopped there (as digest-makers do,) but have gone 
on to legislation, and legal books and periodicals. Evi- 
dence and Procedure, for example, is given twelve 
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pages, and here one may see almost at a glance every 
thing of importance that happened in that field during 
1929, including two statutes, a number of new rules of 
court, a government report, sixteen cases (the sub- 
stance of each being succinctly stated,) five new books 
and four new editions of old books, and thirty-five or 
forty articles in legal periodicals. Criminal Law is 
similarly treated, in sixteen pages, and so on. 

The scholars responsible for the various divisions 
are careful and steady, but progressive. They are not 
satisfied with photographic fidelity to things as they 
are. Thus the editors suggest a doubt on a labor union 
decision (pp. 181-3,) and on an insurance decision 
(p. 159.) 

Many interesting statutory regulations (“delegated 
legislation”) here come to our attention. One declares 
acute rheumatism in children an endemic disease, notice 
of which must be given by all medical practitioners in 
the area in question (p. 54.) Grocers must not 
describe as “First Quality Produce of England and 
Wales” any broccoli which is not “compact, free from 
interposing bracts or leaves bruising ;' 
discolouration .”’ (p. 55.) And (a boon to apart- 
ment-dwellers) when a motor-car is stationary on the 
highway, no one may use “any instrument provided for 
the purpose of giving audible warning, except when 
such use is necessary on grounds of safety” (p. 56.) 
One of the editors pokes a little fun at departmental 
nomenclature (p. 54;) there had been much discussion 
on the “de-rating” of industry (taking it out of the 
jurisdiction of local taxing bodies,) and then a minor 
regulation was issued entitled the “De-ratisation of 
Ships ;” but this was found to refer, “not to the encum- 
brance of local taxation, but to the pestilence of 
rodents.” The codification of the law on municipal 
government is called “the most important legislative 
event of 1929.” The highly important new Companies 
Act is criticized (page 128: 

“Possibly the remedy for defects in our company law 
will have to be found in an amendment of the usages of the 


stock exchange rather than in legislation. This is a dernier 


ressort which no lawyer can contemplate with equanimity. It 


is, nevertheless, inevitable if legislation fails to keep pace with 
rislative machine fails 


the requirements of commerce. If the leg 
to function, the merchant will—as the history of our law has 
often shown—seek his remedy elsewher ind who can blame 


him ?” 

An iiteresting case under Constitutional Law 
(page 11,) is Attorney-General Goddard, 45 T. L.R 
O09: 


“Sergeant Goddard, as every reader of English newspapers 
will know, was a police officer who received bribes in connec 
tion with his duty of reporting on the unlawful activities of 
night clubs. On his arrest, large sums of money were found 
in his possession, and were retained by the Crown. On his 
filing an action for their recovery from the 
Police, he was met by this Information as a sort of counter- 
proceeding, asking for a declaration, account, and discovery 

“The Crown obtained a declaration as to part of the 
money, but not as to the rest. These further proceedings have 
not yet been reported.” 


The night-club owners were indicted for con 


1e Commissioner of 


spiracy, and convicted (p. 192) 

There is an account at p. 64 of a suit decided by 
the house of lords, in which the costs amounted to 
£70,000. 

A 1929 case decided that a contract made in 
England to smuggle liquor into the United States is 
void as being contrary to public policy (pp. 131, 224;) 
“the English courts will not protect private agreements 
which, if they were either authorized or sanctioned by 


the Government, would amount to a breach of an inter- 
national duty.” The Canadian cases on this point (pp 
225-8) are not so satisfactory. 

In Torts the most interesting case appears to be 
one involving the relative liabilities of shipowners a 


persons unloading cargoes, when a porter is hurt (pp 
116-17, 184.) What the court should say to the jury i1 
a personal injury action, where there has been negli 
gence on both sides, is discussed at pp. 118-19. Th 
rights and duties of children were involved in two cases 
(contracts, pp. 108, 162; torts, pp. 120-2 

Developments in International Law are well 
handled (pp. 224-261. ) 

The book reviews are concise and well done. Be 
sides law-books like Stiebel’s Company Law and 
Palmer's Company Law, books are noticed which ar 
not law-books in the ordinary sense; for example 
Namier’s The Structure of Politics at the Accession of 
George III, the Webbs’ two latest volume on English 
local government, and Prof. Keith’s The Sovereignty 
of the British Dominions. The “outstanding | 
the year” was Street’s The Doctrine of Ultra Vir 
covering not merely private companies but also munici 
pal corporations, and even legislatures,—a book dé 
scribed as a notable contribution to English legal litera- 
ture, and indispensable from the point of view of its 
value to practitioners. Under Administrative Law we 
are told that the book of Lord Hewart, chief justice of 
England, entitled The New Des potism, iS “probably 
the most impressive, and certainly one of the most re- 
markable books on English constitutional law which 
have appeared of late.” But the learned author’s 
criticisms appear to be rather destructive than con 
structive (p. 20.) The propriety of the publishing by 
a chief justice of such a book has been much disputed, 
we learn here. Furthermore (p. 2:) 

“The results of the General Election in the middle of the 
year induced the Government to set up a commission to study 
electoral laws. The Lord Chief Justice created ther sensa 
tion by allowing himself to be nominated by a political party 


, ; 
book of 


for membership of the commission. But on objection being 
taken in the House of Commons (the Speaker allowing a 
motion for the adjournment of the House for the purpose 


he withdrew his consent.” 
American writers of articles in English law 
periodicals are referred to in complimentary terms, but 
otherwise the American field is not touch 
domain of case-law we can scarcely complain if even 
hardy travelers shrink from entering the great Ameri 
can desert, although they do indeed miss vast fertile 
tracts. But we do not publish an excessive number of 
treatises on law, and the statement (p. 65) that the 
late F. J. Port’s Administrative Law is “the most com 


Tr 
Ct itl 


prehensive survey of the subject which has so far 
appeared in the English language” would have more 
meaning for us if we were sure that the American 
books had been considered. It is interesting to note 
that the work just mentioned has an introduction by 
Lord Sankey; as he is lord chancellor, and so the gov 
ernment leader in the house of lords, his views on 
administrative law will have more than academic im 
portance. 

An Annual Survey of American Law would be 
welcomed by lawyers everywhere in this country, bu 
it would be an immensely difficult undertaking. Per- 
haps the American Law Institute might be induced to 
take this up. The famous English Anti-Corn Law 
League quickly brought about free trade; and the 


it ot 


league, having accomplished its purpose, went out 
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the end of the task of the Insti- 
fields, the Institute cannot very 
ts loose on the world for others 

l her reform requires 
attention in its probationary 
° on? e™ 

iture Acts of 1873, sim- 


na + 
alia UL 


lure, and court organization, 
} 1 +} 


1 they not had the aid of a few 


rough sympathy with the re- 


form, and firmly resolved to make it a working success. 
A yearly volume issued by the Institute, each subject 
treated by its own vigilant Reporter,—all of whom 
have fairly earned the confidence of the profession in 
their (very nearly) omni-competence,—and covering 
legislation and books and articles, as well as cases, 
would explain and correct, and keep the work of the 
Institute fresh and growing. 
CuHartes P. Mecan, 
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Importance of Public Service Rendered by American Bar Throughout Nation’s Histor 


ADMISSION TO THE NEW YORK BAR 


—All Classes Are Concerned in Such Standards of Education and Training as Will 
Fit Lawyers for Performance of Their High and Important Duties—Solution 
of Problem as to Education and Character to Be Found in the Law Schools 

Effect of Amended Rules of Court of Appeals* 





By WiLxL1AM D. GUTHRIE 
Member of the New York Bar 


HE importance and preéminence of the public 


service rendered by the American Bar 
throughout the entire course of the history of 
our country are universally recognized. Nowhere 


more influen 
t is essential to 


else have lawyers and courts be 
tial, or more highly respected 


public confidence in our government institutions 
that this influence and respect should continue. 
Public service by American lawyers still is, as it 
was in the past, not only extensive and pervasive 


1 1 


in all the phases and branches of governmental and 
public affairs, national and state, but also the in 
ride of the 
hest pres 


spiring and controlling spirit and 
profession, as well as the source of its hig 
tige, fame and glory. In this aspect, the Bar of the 
State of New York has always been conspicuous, 
from the days of Hamilton, Jay and Kent to our 
own days of ex-Senator Root, ex-Attorney General 
Wickersham, Chief Justice Hughes of the Supreme 
Court of the United States, the Judges of the Court 
of Appeals and Appellate Divisions, the Governor 
of the State and the Secretary of State of the 
United States, to mention only a few of its more 

f the many now living 


db 


prominent members out of t 
who have rendered or are rendering notable pub 
lic service. We should gratefully acclaim their de 
votion to the best and permanent interests of the 
body politic. The law and the administration of 
justice are the ultimate safeguards of our civiliza- 

lominant and greatest 


+ 


tion and should ever be the 
concern of mankind 
The current criticism that the patriotic spirit 


of public service has been lessening among the 
members of the profession is not warranted. On 
the contrary, this criticism is readily refuted by 
many examples, for at no period have the public 
services of lawvers been greater or more « ym petent 
than in recent years \s one of the distinguished 
graduates of the Cornell Law School, Judge Ran 
som of the New York City Bar, well said in an ad 
dress at Buffalo last June: “If time permitted and 
such a demonstration were really pertinent to the 
1 } 


present discussion, it could readily be shown, | 


think, that never in the history of this country has 


the work of the legal profession as a whole been 
as useful and indispensable; never has it rested on 
as sound and stable economic and social found: 
tions: and never has it enjoved so large a measure 
of real public confidence and cooperation.” 

The field in which the American lawyer is 
called upon to render public service is much more 

“Address delivered before the Annual Meeting of the Cornell Law 
Association at Ithaca on Nov. 15, 193 


extensive than in any other country. For it re 
sults from our essentially constitutional and legal 
istic form of government, that we must depend i 
greatest measure, in the solution of most of out 
governmental problems, upon the training of the 
lawyer and his expert knowledge of the principle 
that underlie, vivify and regulate our constitutions 
and systems of government and our political and 
legal institutions. The aid of the trained legal ex 
pert is a need which is becoming more and mori 
evident and imperative with the great increase 
the complexity of our lives and the multiplicati: 
of governmental activities and governmental regu 
lations of business affairs and personal conduct 
activities that are pregnant with the ominous men 
ace of oppression and arbitrariness on the part « 
an ignorant, incompetent, or despotic bureaucracy 
he nature and extent of this bureaucratic men 
ace are most interestingly and warningly shown by 
the present Lord Chief Justice of England, Lor 
Hewart of Bury, in his recent book entitled ‘The 
New Despotism.” More than ever before is there 
the necessity in the public interest for what seems 
to many able observers “that rare combination of 
intelligence and rectitude without which any pro 
gram of administration may prove to be a curse 
In the United States, lawyers are being con 


stantly confronted with and are constantly availing 
themselves of more important and varied opportu 
nities for public service than the members of any 
other profession or group. All branches of our gov 
ernments bear witness: on the bench, in the halls of 
Congress and of our state legislatures, in all execu 
tive and administrative departments, in the diplo 
matic service, in the direction of all manner of 
public spirited enterprises, lawyers are found 

great numbers devoting their expert knowledge and 
efforts to the promotion of the general good, ofte 





g 
at the expense of personal comfort and the sa 
rifice of fortune. Even in the ranks of busy pra 
titioners and apart from public office, an immens‘ 
amount of very valuable public service is being cot 
stantly rendered, generally through the instrumen- 
tality of bar association committees, in the vital 
fields of constitutional law, legislation, the | 
ment, revision, or restatement of the law, I 

to the poor, the promotion of all kinds of lega 


social reforms, and other similar public activiti 
and services. 


Hence, it ought to be a matter of paramount 
concern to all classes of the community that the 
standards of education and training for the profes 
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ion of the law and the requirements for admission 


» the Bar should be such as would tend to assure 
he education and expert knowledge essential to 
he proper performance of these important and high 
luties, and the equally essential moral character 
nd fitness of applicants for admission, so far as 
hese qualifications can be assured and determined 
by general standards and requirements. 

In the address that I have prepared for this 
rccasion, I am endeavoring to establish the neces- 
sitv of more adequate requirements in respect of the 
preliminary education and college training of stu- 
lents before permitting them to begin the study of 
the law as candidates for ultimate admission to the 
New York Bar, as well as the advisability of such 
‘ollege training as tending to assure the moral 
character and general fitness that should be pre- 
requisites to membership in a learned profession. 
In one of the bulletins of the Carnegie Foundation 
for the Advancement of Teaching it is pointed out: 
“For although it is of course true that morality 
among lawyers is more important than mere expert- 
ness or erudition, which may be combined with an 
utter absence of high ideals, it is equally true that 
1 proper system of education is needed in order to 
secure either end. It is only through agencies that 
come in contact with prospective lawyers during 
their formative years that the character of lawyers 
can be profoundly affected, and a genuine moral 
sentiment diffused in the profession.” 

Active practice at the Bar of the City of New 
York for fifty years and recent experience during 
the past three vears as chairman of the Committee 
on Character and Fitness appointed by the Appel- 
late Division of the Supreme Court, First Judicial 
Department, has brought me in direct contact with 
the problem as it arises particularly in that city. 
My practical contact with this very complex prob- 
lem has convinced me of the imperative necessity of 
better standards and tests for admission to the Bar 
if the serviceableness and standards and traditions 
of the profession are to be preserved and perpetu- 
ated. It is a subject that has attracted most anxious 
consideration for many years among members of 
the profession in this State and throughout the en- 
tire country. The evil results of laxity are par- 
ticularly evident in the Greater City of New York 
with its enormous population of almost 7,000,000 
inhabitants and the great number of applicants who 
have been and are seeking admission to the pro- 
fession. In fact, the critical state and the serious 
gravity of the problem there are unique and un- 
precedented. This autumn 7,504 law students were 
registered in its six law schools as against only 685 
in the other law schools of the State. The total 
number admitted to the Bar in that city during the 
past five years was 8,632, that is, 1,613 in 1926, 
1,578 in 1927, 2,157 in 1928, 1,944 in 1929, and so far 
in 1930, 1,340. A majority of these applicants did 
not have a preliminary education adequate to pre- 
pare them to practise a learned profession intelli- 
vently and competently, and the rules of the Court 


of Appeals in force as to them were inadequate to 
promote the necessary qualifications. The new 
rules adopted by the Court of Appeals in June, 


duced higher standards in the 
preliminary education; but as 
ipply in the first instance only 
g the study of law on or after 


1927, it is true, 
requirements as 
they were made 


to students beginnit 


October 15, 1928, and as to the stricter standards 
prescribed by them, only to students beginning such 
study on or after October 15, 1929, their effect is 
not yet discernible. None of the first class of stu- 
dents who were required by these new rules to 
show successful attendance at college for one year, 
or its equivalent, can come before the State Board 
of Law Examiners or the Committees on Character 
and Fitness until after the expiration of three years 
of law study, that is until after October 15, 1931, 
and of the second class, as to whom an attendance 
of two years at college, or its equivalent, was re- 
quired, none will be eligible for examination until 
after October 15, 1932. We have, therefore, as yet 
no direct practical experience or statistics as to the 
operation of these new rules, except as indicated 
by recent law school enrollments. 

It may be fitting, as well as refreshing and en- 
couraging, if I turn aside at this point for a few 
moments from the very complex and critical prob- 
lem that has confronted us in the City of New 
York, to contemplate the high traditions and the 
noble functions of the profession in our country. 
There has been no deterioration, or what some like 
to characterize as commercialization and depro- 
fessionalization, among the many who still continue 
to represent the high and patriotic traditions of the 
profession. Nor has there been any deterioration or 
commercialization among the leading law schools 
of the country, which maintain high standards of 
scholarship in respect, not only of their courses of 
study and graduation tests, but of their require- 
ments as to adequate education and training pre- 
liminary to the admission of candidates. It is, 
indeed, stimulating and inspiring to me to have the 
the honor of delivering this address before the Cor- 
nell Law Association and in its academic atmos- 
phere, because the Cornell Law School is one of 
the three law schools in the State of New York, 
out of ten, that maintain adequate and satisfactory 
requirements as to preliminary education and full- 
time courses of instruction in the law; it is one of 
only four law schools in this State that are ap- 
proved by the Council on Legal Education of the 
American Bar Association, and it is one of only 
three New York State law schools listed as mem- 
bers of the Association of American Law Schools. 

Many years ago I was deeply impressed by 
an eloquent and stirring address delivered by a 
great judge, Mr. Justice Brewer of the Supreme 
Court of the United States. It was recently re- 
called to my mind by the late William W. Cook of 
the New York Bar, who quoted from it in a letter 
which he addressed to the Lawyers Club connected 
with the Michigan Law School. Mr. Justice Brew- 
er’s lofty language is even truer today than it was 
when he delivered the address. Among other things, 
he said: 

“Each year greater and grander seems to me 
the work of the true lawyer. More and more I re- 
alize his value to the community and the nation. 
He enters as does no other into the varied experi- 
ence of human life. He is the helmsman of the 
community and the pilot of the State. He is striv- 
ing to incarnate into the life of the republic the rule 
of justice, and in so doing he is working as none 
other toward its enduring glory. Science through 
its varied efforts may transform the material con- 
dition. It may fill the land with visible splendor 
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and accumulated wealth. It may perfect the high 
ways of commerce; redeem the arid lands and 
make the wilderness bud and bl 
extract from beneath the surface its concealed 
wealth, and take from mother earth all that it can 
give for the support and well-being of iti 
zens; but when all that is accomplisl 
has not been wrought into the national life, it will 
descend through luxury and dissipation to ruin 
For it is written by the finger of the Almighty on 
the everlasting tablets of the Universe that no na 
tion can endure -and prosper into and through 
whose life does not run the golden thread of equal, 
exact and universal justice.” 

And as equally uplifting and inspiring, I recall 


ssom as the rose; 





an address delivered by the late Woodrow Wilson, 
when Governor of the State of New Jersey, in 
which, with deep and philosophic understanding, he 
described the mission of the American Bar: 

“As one looks about him at the infinite com 
plexities of the modern problems of life, at the 
great tasks to be accomplished by law, at the 
issues.of life and happiness and prosperity involved, 
one cannot but realize how much depends upon the 


olitics of 


| 
he role of 
end all his 


part the lawyer is to play in the future 
the country. If he will not assume t 
patriot and of statesman, if he will not | 
learning to the service of the common life of the 
country, if he will not open his sympathies to com 
mon men and enlist his enthusiasm in those poli 
cies which will bring regeneration to the business 
of the country, less expert hands than his must at 


tempt the difficult and perilous business. It will 
be clumsily done. It will be done at the risk of 
reaction against the law itself. 

“The tendencies of the profession, therefore, 
its sympathies, its inclinations, its prepossessions, 
its training, its point of view, its motives, are part 
of the stuff and substance of the destiny of the 
country.” 

It was a like fine conception of the public 
functions and duties of the American lawyer that 
inspired Mr. Myron C. Taylor to write a very strik 
ing letter to the Board of Trustees of Cornell Uni- 
versity, accompanying 


( 
j ificent contribution 
of $1,500,000 to the cause of legal education by 
providing for the construction of the splendik 
building which is being erected here and which wil 


house the Cornell Law School in the f 


Mis mul 


] 
l 
ne tuture. 

“It has also appeared to me,” wrote Mr. Tay- 
lor, “that in the public affairs of the day, both at 
home and abroad, in peace and at war, no group 
of men has made a greater contribution than the 
members of the Bar. Under our system of govern- 
ment and in its important branches of law making 
as well as of law administration and enforcement, 
the trained legal mind is best fitted for leadership; 
and it has long been my desire, if favored by for- 
tune in sufficient measure as the result of the efforts 
of my life, to make a substantial contribution to 
those fields of preparation embodying legal train- 
ing and research in connection with the law, as 
the medium through which such funds would be 
employed for the public good and to aid the youth 
in generations to come to enjoy suitable facilities 
for the cultivation of such knowledge. 

“As the result of extended travel in many parts 
of the world, it is my conviction that more and 


more, in all matters affecting public affairs of this 
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country, in the enactment of its laws, Vv ¢ 
forcement, in leadership in the great matters < 
public concern, in our foreign services, t 
ularly with respect to our diplomatic s« e, 
ranks should be recruited very large t 
legal fraternity as that body is constituted in tl 
country.” 

Mr. Cook’s letter, to which I have referred 
published in the Journal of the American Judicature 
Society for October. He was an except illy able 
and scholarly lawyer, and he had to my | ledge 
for many years observed and studied the probk 
of training for the Bar and especially so i nte1 
plation of the conditions existing in the City of 
New York, where he practised law with great dis 
tinction for more than forty years. He had alread 
made most liberal donations to the cause of legal 
education; he had in mind and cited Mr. Taylor’ 
letter and the latter’s splendid donation to Cornell 


and he was himself 


curred last June. After referring to 


1 


part played by the legal profession in 


of our country, he anxiously inquired 
part would continue amid the prof 


that were coming over the legal professi 


quote a part of this memorable letter 

“Meantime,” he wrote, “a menace 
another quarter. The Honorable R 
ford 
Law Examiners, said in Albany last 
year in the State of New York somethi 


thousand men are taking the bar exam 


, a member of the New York State 





f about to bequeath a fortune t 
the Michigan Law School. His lamented deat 


; 


this numbe A eighty-five or ninety per cent com« 
from New York City. For the most part they ar 


sons of recent immigrants to the United States 
[hey are people of a different standard. T1 


without the intellectual or moral back; 


y 
> 


round whicl 


will enable them to appreciate Anglo-Saxon insti 


tutions and the concept of law as it ha 


veloped on American soil.’ ” 


Mr. Cook continues: “Like a wound 


the legal profession seeks a remed 


guards for the future. In New York City 


y and 


' 
- een de 





are 14,000 law students. And the situation is get- 


ting worse instead of better. 


“Courts may regulate admission to the Bar 
legislatures may regulate the law scho but the 
first thing is to perfect the present frst iss | 
schools. This requires a high class and well 1 


corps of professors so that the line between good 


law schools and poor law schools ma 
drawn. 
] 


“Wealthy Americans give hundred 


for hospitals, religious purposes, medical 


and scientific research, but practically 


the law schools. . . . I believe the 


are worth more to the future of Amet 


y 


of the charitable institutions put together: 
And he concludes. “I have gi 
glimpse of the picture. What part are you going t 


take in this great drama? Remember fi 
and all the ti 





and duty is leadership, however low! 


high. Look at the life-long public service 


Justice Taft. It is an inspiration to 
Always rea 


ly to respond to public du 
time legal education is broadening ever 


tory, literature, political economy ar 


Ss ir 
“11 
f ilinr 
5 ms 
Uulidings 
“ee 
+} oe to 
| | 
. } 
y s ools 
‘ ' 
ven you 


ret 1. vd 
rst, last, an 


that the lawyer’s highest functio: 
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es—all now enter a lawyer’s education and 
’ pacity \ll other pursuits are rapidly dividing 
mselves into specialities; the lawyer’s life re- 
f ires an all-around culture. It culminates in lead- 
rship, character capacity. It took Rome five 
| indred years lify as the law givers of the 
rid. America has been qualifying for a hundred 
nd fifty years. Every law student and every law- 

has a part - 
Chief Justice Hughes in an address delivered 


few years ago before the New York State Bar 
\ssociation us¢ I fol i 


llowing language: 
“We are confronted with certain dangers at 


s time. These dangers result in large part from 
he great number f those who are admitted to 
ractise at the Bar. The danger is increased by the 
ct that among these large numbers there are 
iny who have not been trained under the influ- 
nce of the sentiment which should dominate the 
rofession; they have not been acquainted with the 
tandards of what I may call Anglo-Saxon juris- 
rudence and the standards of professional obliga- 
n as recognized the long effort of the Bar 
to represent the hest consciousness of the com- 
munity as to the redness of the function of 
ministers of justice.” 
And Dean R e Pound of the Harvard Law 
School has writtet 
“Unhappily, there are all varieties of law 


chools, from th iversity law school, well en- 
: ‘ll equiy vith high standards of ad- 
lowed, well equ with high standards of ac 


nission and severe standards of graduation, to 


; 


money-making schools, conducted as private enter- 
‘rises, with few facilities and merely nominal 
standards, seeking no more than to train for the 
local bar examinations. The upper stratum of the 
legal profession in the United States is at least as 


vell trained as the profession in any part of the 
vorld. But in our cities there is a numerous and 
increasing lower stratum, little educated or uned- 
ucated, often with little or no grasp of the language, 
with no grasp of the historical background of our 
institutions, trained superficially in night schools in 
rule-of-thumb procedure.” 

Admission t New York Bar presents, as 
the eminent President of the State Bar Association, 
Judge Hiscock, recently declared, “a terribly per- 
plexing problem.” After many years of observa- 
tion and study, I am convinced that this problem 
can only be practically solved and the remedy or 
redemption found in the law schools, and that this 
is true not only to the essential qualifications of 
adequate prelimi: education and legal scholar- 
ship, but in respect of the equally essential quali- 
fication of moral racter and general fitness. 

If all the law schools of the Staté of New York 
will impose and enforce requirements of admission 
to their entering classes such, for example, as the 
Cornell Law School imposes and enforces; if they 
will insist upon preliminary genuine college work 
under academic auspices, and if they will introduce 
and maintain some system of selection among appli- 
cants based upon their school and college records 
to determine their moral character and general fit- 
ness, the problem is likely to be satisfactorily 
solved, or at least its present gravity and perplexity 
oreatly diminished 

Nearly all ninety-five per cent—of the 
candidates who in recent years have applied for 








admission to the Bar in the City of New York and 
taken the examination conducted by our State 
Board of Law Examiners, have been graduates of 
law schools. This condition is likely to continue. 
The law school, therefore, is the immediate point 
and source to which we should, at least primarily, 
direct our attention. Certain it is that the higher 
the standards of the law schools are maintained as 
to the preliminary education requisite fcr adm‘s- 
sion, the higher will be the scholarship and com- 
petency of their students and graduates and the 
more reliable and dependable their moral character 
and general fitness for the ranks of the profession. 

The desirability from a purely practical or ma- 
terial‘stic point of view of general education and 
culture and preliminary academic training may be 
illustrated by a recent experience of the State 
Board of Law Examiners as reported by one of 
its members, Mr. Sanford, at the annual meeting 
this year of the State Bar Association. He de- 
clared that the results of their examinations “in- 
variably show that those men who have had the 
better education achieve a much greater percent- 
age of success” and that “the percentage of col- 
lege graduates who pass is much higher than the 
percentage of non-college graduates.” He then re- 
viewed as an example the class of June, 1929, which 
was composed of 2,499 applicants, none of whom 
had been examined before. He stated that of two 
hundred and fifty of these applicants who had both 
a college degree and a degree from a law school 
that required a college degree for admission 
eighty-seven per cent were successful at the first 
attempt; that of five hundred and seventy appli- 
cants who had a college degree and a degree from 
a law school that did not require a college degree, 
fifty-eight per cent were successful, and that the 
bulk of the class, numbering 1,628 applicants, none 
of whom had a college degree and all of whom pre- 
sented degrees from law schools not requiring a 
college degree, fifty-two per cent were successful. 
He further stated that of the remaining fifty-one 
applicants, that is approximately two per cent, few 
of whom had a college degree and none a law 
school degree, less than one out of five were suc- 
cessful. Many of these fifty-one applicants had 
been to a law school for short periods; but eight of 
them had undertaken to get their legal training 
wholly by clerkship served in a law office. Seven 
of these completely failed, and one passed only half 
of the examination. 

These figures surely seem to furnish convinc- 
ing evidence, not only of the advantage of college 
training as a prerequisite to entering a law school, 
but of the still greater advantage of attending at 
what is known as a graduate law school, that is a 
law school in which all the students must be grad- 
uates of an approved college. 

Nearly twenty years ago, in 1911, Mr. Elihu 
Root, long recognized as the leader of the American 
Bar and then United States Senator from the State 
of New York, made a very impressive address as 
President of the American Bar Association upon 
the subject of the then defective training of law- 
yers, and he called attention to the danger to the 
body politic from the evil of admitting to the pro- 
fession applicants who had inadequate preliminary 
education. Following Mr. Root’s address, the study 
of the question was actively pursued by one of the 
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important committees of the American Bar Asso- ing progress in the course of one decade Ever 
ciation, namely, its Committee on Legal Education on the other side of the picture, with regard t 
and Admission to the Bar. In February, 1913. this what we may classify as part-time and evening lav 
committee addressed a communication to the Pres schools, there has been a very great improvemen| 
‘dent of the Carnegie Foundation in which it in their requirements with respect to preliminary 
stressed the imperative need of a searching and far- or prelegal education. 

reaching investigation into the conditions under Indeed, there has been steady progress in the 
which the work of legal education was being car standards of admission to our law scho Is sine 
ried on in this country and made an urgent appeal the turn of the century, especially among the ex 
to the Foundation to undertake such an investiga clusively full-time law schools. The number 
tion and to extend its scope so as to include the such schools has grown from 26 in 1899, to 43 
matter of admission to the Bar in the several States 1909, 62 in 1919 and 80 at the present time. Dut 
“with a view of making known to the entire coun- ing the same period, the number of such law 


try the facts relating to this important subject.” schools requiring two years or more of col 

The Foundation agreed to undertake the task, and work as preliminary to admission, has grown fron 
5 . : 

ever since it has been engaged in the conduct of 2 in 1899 to 8 in 1909, and 77 at the present time, 


a most thorough, competent and enlightening in- out of 80. It follows that in the courss of thre« 
vestigation of the subject in order. as its President decades, the number of exclusively full-time law 
finely expressed it, that it might be of aid in ena- schools requiring two Or more years OI CO lege 
bling the profession to “discharge that serious and training has increased from 2 to 77, and the number 
high duty to organized society which is necessary of such law schools requiring less than two years 
for human progress and for the preservation of has correspondingly decreased from 92.3 per cent 
civil liberty.” The results have been published in in 1899 to 3.75 per cent in 1930. At the present 


numerous remarkably able and ‘nstructive bulle- time, there are one or more exclusively full-tim: 
tins, reviews and reports compiled by Mr. Alfred Z. law schools in thirty-nine States and the District 
1 


Reed, its scholarly and competent <taff member in of Columbia, whilst nine States have only part time 


charge of the study of legal education. These pub- or “mixed” law schools, or no law school at all. 
lications cover most of the aspects and phases of At the annual meeting of the New York Stat 


the problem, and should he studied by all who are Bar Association last year, Professor Wormser ol! 


interested in this vitally important and complex the Law School of Fordham University, in tne City 


subject. of New York, delivered a very interesting address 
After eight years of study and preparation a_ on the subject of training for the Bar under the 
comprehensive bulletin was published by the Car title “Fewer Lawyers and Better Ones.” He is 


negie Foundation in 1921, entitled “Training for the especially qualified to speak on the subject, ai d he 
Public Profession of the Law.” This bulletin re- is a legal scholar and author of recognized ability 
viewed the history and progress of American legal and high standing. He has had long and varied 
education, described the different views that have experience as a teacher of law extending ovet 
existed from one period to another of our history, nearly twenty years, at first at the University of 
showed the historical relation between an educated Illinois and later, for more than seventeen years, 


and trained bar and the due administration of jus- «at the Law School of Fordham University, and he 
tice, and made clear the duty of the profession to has, moreover, had large and successful experienc: 
promote higher standards of general and legal ed- in actual litigation, the trial of cases and the argu 


ucation as the basis for admission to the Bar. It ment of appeals. He asserted that far too many 
undoubtedly had much to do with the remarkable young men and women were being admitted to the 
improvement in leval education that has taken Bar, and that far too many of them were utterl) 





g 

place since 1921. Thus, to refer only to the full- lacking in the background of ethics, culture and 
time law schools in the United States, the 1°21 bul- education “which should be requisite if our Bar 
letin showed for the academic year 1920-21 only is to continue to guide in the handling of the vital 
30 of what were classified as “high-entrance full affairs of the community.” He cited the counsel 


time schools,” although there were 71 full-time for the petitioners in the recent ambulance-chasing 
schools altogether. Of these s¢ lected 30 schools, investigation in the First Department, as saying, In 
only 2 unqualifiedly required a college degree as referring to the misdeeds of a large 1 umber of prac- 
a prerequisite for admission; 6 required a minimum _ titioners in one very limited field of the law, no less 
of 3 vears at college, and 22 required 2 years. Of than seventy-four of whom were recommended for 
the remaining 41 schools, 18 required only 1 year, disciplinary proceedings, that “these 


and 23 required no previous college training at all. the Bar utterly devoid of the character, 





At the present time, however, there are 80 exclu- ment, the background and the education to make 
sively full-time law schools; the number requiring them fit to be members of the Bar. There must be 
a college degree before admission has grown from something radically wrong with a system which 
? to 6, and in addition 3 schools require a college permits mushroom law schools to turn out halt 
degree except from students of their own univers- baked lawyers by the thousand each y« ir.” Pro- 
ity; 10 more require at least three years of college fessor Wormser also quoted a statement of Mr 
training, as against the 6 of 1920-21; 58 require two Harry J. Nims, Chairman of the Committee on Bet 
years of college training or its equivalent, as_ ter Relations between Bench, Bar and the Public of 


against 22 in 1920-21 ; and only 3 do not require any the State Bar Association, to the effect that tor 


college training, as against 23 in 1920-21. (The every boy who possesses sufficient ambition and 
latter figure, however, includes some not exclu- character to develop into a lawyer r principle and 
sively full-time schools, and would be somewhat loyalty to the best traditions of the Bar, there are 
smaller if so restricted.) This is a most encourag- trooping through the open gates int the ranks of 
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the Bar many ls lacking in the moral stability, 
home background, intellectual capacity and educa- 
tion, absolutely essential to them if they are to be- 
‘ome efficient and upright lawyers.” 

In June, 1927, at the urgent solicitation of the 
Rar, the Court of Appeals amended the rules as to 
the preliminary education required of students 
ibout to begin the study of the law. As I have al- 
ready stated, the existing requirements as to pre- 
iminary education were made much higher, and I 
believe these changes will ultimately be of immeas- 
urable benefit to the profession and the community. 
As now in force as to a candidate beginning the 
study of law after October 15, 1929, the new rules 


1 


require the completion of two full years’ success- 


ful attendance and study at a college or university 
approved for this purpose by the State Department 
of Education. These new rules, however, permit 
a candidate to substitute, in lieu of actual attend- 
ance at college, the successful completion of a four 


1 


year secondary school course of study, or the equiv- 
alent thereof, as approved by the Department, and 
the successful completion of work satisfactory to 
the Department and the passing of its examinations 
of collegiate grade in English and American liter- 


ature, English composition, American government 
and political history, physics, a foreign language, 
economics, logic and psychology. Referring to 
these rules, Professor Wormser said in the address 


already quoted from: 

“As a prerequisite for entrance into any law 
school beginning with September (October) 1929, 
the Court of Appeals will require evidence of the 
satisfactory completion of two years of college 
study or its equivalent. We should favor a close 
definition of this rule so as to require genuine col- 
lege work done in the college under academic 
auspices so that the proper cultural values may be 
attained. In course of time, though not at pres- 
ent, it will be desirable to require a college degree 
or its equivalent. Individual law schools, of course, 
may go much further. They might not only re- 
quire a college degree or the equivalent, but go so 
far even ‘as to limit admission to a carefully se- 
lected group who are believed fully qualified to do 
thoroughly satisfactory work.’” 

Judge Pound of the Court of Appeals, at the 
annual meeting of the State Bar Association last 
January, reviewed the subject in a most learned 
and illuminating address the title of which was 
“Legal Education and the Education of the Law- 
yer.” Among other notable and important com- 
ments were the following: 

“The law school is now the common medium 
of induction into the profession and the best law 
faculties aspire to work on mature and well pre- 
pared material. While the commercial law school, 
looking mainly to numbers for its support, is a 
highly profitable venture which flourishes in many 
places, the general tendency is towards the require- 
ment of more and higher education, longer and 
more arduous preparation, both pre-legal and legal. 
The law schools began with one year courses with 
minimum entrance requirements. Many now re- 
quire three years and offer four, after entrance re- 
quirements calling for two years or more of college 
training. 

“The change has been rapid and radical. 

The problem of giving instruction and examina- 





tions in pre-legal subjects outside of accredited in- 
stitutions of learning is a difficult one and college 
training is the usual method of approach. The pres- 
ent standards are new. They have but recently 
been established in response to the demands of the 
organized Bar and they depend on the support of 
the Bar for their continuance. j 

“In theory the law has always been rated as a 
learned profession. It is now fast on the way of 
becoming such in fact. Four years in college and 
three years in a graduate law school or six years 
in a combination course leading to degrees in Arts 
and Law should serve to produce a scholarly law- 
yer unless the student has made unworthy expendi- 
ture of his time and energy in pursuit of legal 
attainments. Yet the standard of intellec- 
tual achievement is perceptibly higher than in the 
past. It will ultimately raise the standards of the 
profession at large by eliminating the illiterate and 
extending the field of general knowledge.” 

As I have already pointed out, we have as yet 
had no practical experience and no basis for sta- 
tistical information as to the effect of the new rules 
of the Court of Appeals, and we shall have none for 
three or four years, with the exception of evidence 
as to their immediate effect on certain law schools. 
It must be borne in mind that the fixing of Octo- 
ber 15, 1929, as the date when the new rule, re- 
quring two years of college training or its equiva- 
lent, should go into effect, excluded from its im- 
mediate operation the majority of law students 
beginning their studies in 1929, inasmuch as regis- 
tration in the law schools of this State usually 
takes place prior to October 15. The first class 
directly affected was, therefore, the ‘entering class 
of the present year, 1930-1931, although several of 
the law schools had a two year requirement appli- 
cable to earlier entering classes. A comparison of 
the numbers entering under the old rules with the 
numbers now registering clearly indicates that the 
present requirements will operate, after the lapse 
of three years, greatly to reduce the number of law 
students applying for admission to the Bar as well 
as greatly to improve their qualifications in re- 
spect of preliminary education. 

An examination of the statistics furnished by 
the six law schools operating in the Greater City 
of New York will show the immediate effect of the 
new rules of the Court of Appeals, although there 
may, of course, be other contributing reasons for 
the diminution of students at those law schools that 
have late afternoon and evening classes. Thus, the 
St. John’s College School of Law, in Brooklyn, in 
which the entering class was 1,042 in 1926, 854 in 
1927, 993 in 1928 and 914 in 1929, has an enroll- 
ment of 282 students in the entering class of 1930; 
the Brooklyn Law School, which had 958 students, 
entering in 1926, 1,171 in 1927 and 1,577 in 1928, 
had 651 students in 1929 and 265 in 1930; the New 
York Law School, which had 316 students entering 
in 1926, 291 in 1927, 282 in 1928 and 170 in 1929, has 
87 this year; the New York University School of 
Law, which had 688 entering in 1926, 493 in 1927, 
643 in 1928 and 467 in 1929, has 332 this year; and 
the Fordham University School of Law, which had 
640 entering in 1926, 540 in 1927, 551 in 1928 and 
464 in 1929, has 420 this year. On the other hand, 
in the Columbia University School of Law, which 
is the only law school in the Greater City of New 
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York requiring full-time attendance and 
ducting late afternoon or evening classes, and 


lot con 


which selects among candidates, the figures of its 
entrance class were 303 in 1926, 386 in 1927, 229 in 


1928, 212 in 1929 and 226 in 1930, and these figure 


moreover, represent the number f students ad 
mitted after rejecting each year large number of 
applicants, largely college graduates, who were not 
deemed likely to prove satisfactory and creditable 


students, or sufficiently educated to profit by the 


instruction offered. 

It follows from these figures that there has 
been a marked diminution since 1926 in the enter 
ing classes of the five part-time or evening law 
schools, ranging in number from 220 to 761, and in 
percentages from 34 per cent to 73 per cent. While 
the law schools themselves have in some instances 
anticipated the legal requirements, this reduction 
seems to me in the main to be directly attributable to 
the new rules which the Court of Appeals promul 
gated in 1927. Thus, the total number of sudents 
enrolling in the entering classes of all six of these 
schools in 1929 was 2,878; but this year the number 
had fallen to 1,612, a decrease of 1,266, or 44 pet 
cent. Of this decrease of 1,266 in the number of 
new students so entering, 1,101 represent the de 
crease in three schools that had no two years’ col 
lege requirement prior to the going into effect of 
the new rules of the Court of Appeals in October, 
1929, i. e., in practical effect, prior to the registra 
tion this fall, and this represents dec 
last year in these three schools of 48.8 per cent, 59 
per cent, and 69 per cent, respectively, in their en 
tering enrollment; whereas, in the other three 
schools, which had a two years’ college requirement 
going into effect prior to the registration of this 
fall, the decrease since last year was only 165, rep 
resenting decreases of only 28 per cent and 9.4 per 
cent, respectively, and, for Columbia, a gain of 
6.6 per cent. Grouping these schools together, the 


eases since 


decrease in the entering enrollment of the three 
schools which did not require two years of college 
training prior to this autumn, was 63 per cent and 
the decrease in the other three schools was only 14 
per cent. 

Let us now turn to the problem of moral char- 
acter and general fitness. 

During the past three years, the Committee 
on Character and Fitness of the First Judicial De- 
partment, of which I am serving as chairman, has 
had to pass upon the moral character and general 
fitness of approximately 2,700 applicants. We have 
found the task in many cases d'fficult and delicate 
The certificates of good character furnished to us are 
sometimes unreliable because, even when given in 
good faith, they are based upon insufficiency of op 
portunity to test and judge the moral character and 
stamina of the applicant. The lives of most of these 
applicants have been negativ 
have never been tested by opportunity or tempta 
tion, or adequate contact and observation. Affirm 


ative satisfactory proof of moral character and 
general fitness is not alway vailable, and the 


standard of good repute among acquaintances 

the neighborhood of their residence is seldom help 
ful because of the conditions and limitations 
taining in crowded city life. Yet, in every class 
that we have examined, the college graduates have 


generally stood out as having developed, apparently 


ind contacts, the 


through college lite ; eals 
standards that usually determine good characte 
and general fitness in after life. Good records at 
school and college, personal bearing, and the cand 
and truthfulness of most of these colleg« te 
who have come before us, have deeply pres 
us. As a result, we were convinced that, quite 
apart from the benefit of the preliminary « iti 
received at college, there had been st 
stances, so far as we could judge, Iti l 
benefit in the molding of character and personalit 
and the instillation of proper views and ideals 
conduct and social responsibility Of Cc Be. n 
do not conclude by any means that college student 
are necessarily all of good moral character ut 
we are, all of us, I think, constantly « med 
the belief that as a general rule college life a 


environment, its examples and contacts 


teachers and students, its moral discipli 
tural training amid good and upliftis o 
ings, have tended to develop pers nality 


imponderable qualities that constitute 





acter and general fitness for the pra 
learned profession, whether law or med 


ligion. I confidently submit that in « 
life and conditions successful attendan¢ 
and a good record made there for tw 
years—and preferably four years—will : 
rule afford better assurance and eviden 
moral character and general fitness thar 
test or experience. The distinctively 
broadening and spiritual training of a st 
come, if at all, during the vears before 


— 


law school There are, of course, excep 
Judge Pound pointed out in his address, 


nately intellectual prowess does not i! 


velop a high sense of moral responsibil 
nevertheless, as President Angell of Yal 


sity has truly affirmed, “only an utterly 
imagination could fail to sense the p< 


universities of our day to serve, as no ot! 


can, a social order crying aloud for the refi 


spiritualizing forces that lie at their c 
Sixty years ago the famous Britis} 
Walter Bagehot, in his interesting ess: 
“Bad Lawyers or Good,” wrote that 
forms itself in the stream of the world 
pact of mind upon mind,” that “there 


pacts so effectual as that of ardent stt 
ardent student, or as that of mature te 
immature student,” and that “this 1 


to law as it is to anything.” 

President Nicholas Murray But! 
peatedly and eloquently emphasized at 
University and elsewhere the fundamer 
the primary mission of the college 
is to upbuild character. In one of his 


impressively said: “Diverse as our intel 


terests here are, and various as are 
there is one aim which all faculties 
teachers and scholars, have in comm 
ing of character. Whether we pursue 
iberal studies or the new appli 
edge or some one of the learned prt 


are all concerned, first and foremost, wit! 


ing of those traits and habits which t 
stitute character. If we fail in this all 
is an evil This university 
versities, 11 season and out f seas 
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learly in view before themselves and the public 
the real meaning of character, and they must never 
that character and character alone 


tire of preaching 
nakes knowledge, skill, and wealth a help rather 
1an a harm to those who possess them and to the 
mmunity as a whole.” 
And, in the address which | have already cited, 


’rofessor Wormser stated: 

“In advancing these suggestions I have not 

erlooked that ‘as strange and as discomforting as 
may be, mental ability and cleverness do not sig- 
ify good character.’ This is unfortunately true. 
[he increase of intellectual standards does not 
ly signify an increase in the moral stand- 
irds. Knowledge and character do not necessarily 
eo hand in hand While education will not 
nake all young lawyers conscious of their moral 
ind ethical obligations, to deny that better educa- 
tional methods will help to improve the standards 
t the Bar is to deny the value of education itself, 
vhich to my mind is a reductio ad adsurdum.” 


e¢ essari 


Upon the subject of the advisability of requir- 
ng actual attendance at college as a prerequisite to 
idmiss‘on to a law school, I cannot close the dis- 
cussion without recalling the views of the late 
Chief Justice Taft, who more than any other leader 
strove for many years to elevate the standards of 
1.dmission to the Bar and maintain the highest 
deals of the profession 

“It is,” he declared, “the higher and purer at- 
mosphere of a university in which young men shall 
acquire the right to become members of the Bar 
that will keep them constant in the knowledge that 
the practice of the law is a profession which must 
exist for the benefit of society, embraces the study 
of a science and an art and is not a dodge. 
\dequate preparation for the law needs a thorough 
general education, so that young men may come to 
it with a substantial foundation. The course 
in our modern law schools demands higher entrance 
preparation in those who would study law than 
formerly. It is difficult to enforce. Law schools 
have to go through a test in the loss of applying 
students who under any proper entrance require- 
ments should be rejected. It ought to be the clear 
purpose of a University Law School to admit no 
applicant to the study of the law who has not a 
bachelor’s degree in a collegiate institution.” 

In conclusion, I want to express my regret that 
I shall not have time to deal today at sufficient 
length with the possible suggestion that the recom- 
mendation of the requirement of actual college 
training is in conflict with sound democratic prin- 
ciples, or sound American ideals, or that it would 
operate unfairly and unjustly upon students of 
limited means. 

What is not infrequently meant by the phrase 
democratic idea or democratic dogma—viz., the 
eligibility and fitness of every citizen for any and 
every calling or office and the faith or confidence 
that every citizen is equal to any task—has in the 
past century and a half had an immeasurably bane- 
ful influence upon both the profession of the law 
and the profession of medicine and has greatly re- 
tarded their progress, improvement and prestige. 


Constant have been the efforts in both professions 


to modify this erroneous and untenable conception 
of democracy. It came down to us from colonial 
days and conditions of pioneer life and policy when 


the need of expert knowledge and training was not 
yet felt or evident. Conditions have, however, 
vastly changed in this country, and especially so 
in the great cities of the East, since the days, a 
century ago and more, when it was difficult for the 
average young man to go to college, when our laws 
were simple under the conditions of frontier life, 
and when it was desirable to admit to the Bar men 
like Lincoln, whose good character was well known 
in the local community and entirely reliable and 
satisfactory, and whose limited education was rea- 
sonably sufficient for all the task that a lawyer 
would then be likely to be called upon to undertake 
in private practice or in public service. 

Under present conditions, nearly every young 
man of talent, ambition, industry and courage can 
attend college. In an address published in the No- 
vember number of the Journal of the American Bar 
Association, it is asserted that “three hundred per- 
sons examined for admission to the Bar in New 
York last year (1929) who did not have a college 
education in preparation for their legal education 
were asked if they would have managed to get a 
college education had it been required, and every- 
one answered ‘yes.’” This, of course, is not in 
variably the case, and the requirement of college 
training would undoubtedly exclude some deserv- 
ing and ambitious young men and young women 
who could not get a college education by working 
their way through college. Yet, it surely cannot be 
considered a sound policy that, in order to provide 
for these few cases of inability to go to college, the 
qualifications and requirements for admission to the 
profession must be lowered for all to the level of 
the inadequately educated and the insufficiently 
trained. 

There is, in truth, no sound American ideal— 
no sound principle of democracy or so-called pop- 
ular government—that conflicts at all with a re- 
quirement of adequate education and _ sufficient 
training for the service lawyers must be competent 
to render to the State as well as to clients. On the 
contrary, the need of trained legal experts is as 
imperative and indispensable in democracies as un- 
der any other form or system of government. Any 
other policy would be ultimately disastrous. 
Strictly professional work must be intrusted to men 
who have had adequate professional education, 
training and experience, and the need of such expert 
service by competent lawyers is even greater under 
modern conditions and in modern democracies than 
it has ever been in the past. ' 

The idea in my mind is expressed by President 
Lowell of Harvard University in his book on “Pub- 
lic Opinion and Popular Government,” in which he 
discusses the suggestion that the requirement of 
expert knowledge and efficiency in our govern- 
mental affairs would be undemocratic. I shall quote 
from only one paragraph. 

“If democracy is to be conducted with the effi- 
ciency needed in a complex modern society it must 
overcome its prejudice against permanent expert 
officials as undemocratic. It might as well be al- 
leged that skilled engineers and modern inventions 
were undemocratic in war; that a true republic 
ought to go into battle with bows and arrows 
against machine guns worked by trained soldiers. 
od And what is true in a legal contest is true 
also of comparative effi.iency in all directions. A 
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democracy, like every other community, needs the 

best tools that it can find, the expert of high 

grade is the best living tool of modern civilization.’ 
Dean Pound has likewise said of the Bar: 


“A chief obstacle to 


and 


improvement is in the 
democratic tradition; in what we must pronounce 
false ideas of democracy. Throwing of even the 
least details of all things into politics and subjec- 
tion of every one and everything to political pres 
American ideals. But are they 
not pioneer ideals rather than necessarily demo 
cratic ideals? Is it vitably that 
urban industrial democracy have the same polity in 


sure are traditional 


ine required an 


all respects as a rural, agricultural democracy? No 
doubt the ‘cult of incompetency’ has been every 
where an unhappy by-product of democracy. But 
the pressure of the economic order is vote Demos 
to choose better counsellors and better servants 
Distrust of judges, lay magistrates, “a rein to 


in the forum, extrav 


counsel agant powers of juries, 
unorganized, deft 


an uneducated, yrofessionalized Bar 
are urged as democratic, and their supposed demo 
cratic character is expected to make up for their 
manifest inadaptation to the demands of justice to- 
day. Every proposal to make our \dmini istration of 
justice more effective is juently in the 
name of the common justice to the 
poor and oppressed. But pioneer insti 


resisted eloc 
‘ . 
peopie, or oT 


these ar 


tutions, not necessarily democratic institutions 
There is no intrinsic reason why democratic insti- 
tutions should be inefficient.” 

Finally, I shall revert to the spirit of my open 





ing sentences, namely, the glory of the public serv 


ice of the profession of the law Although the 
lawyer is mostly called upon to serve private cli 
ents, he is always preéminently the advocate, 


ublic and the cham 
the community 


defender and servant of the Rey 
pion of the rights and lil 
the lofty maxim and proud boast of the 
jurist, as it is today of the American 
Pro clientibus, saepe, pro lege, pro Republica 


erties of 
It was 
Roman 
lawyer 

semper ! 


Linthicum Foundation Prize Announcement 


HE Faculty of Law of Northwestern Univer 
sity, administering the Charles Clarence Lin- 
thicum Foundation, has announced that the sum 


of one thousand dollars and a bronze medal, as a 


first prize, and five sums of one hundred dollars 
each, as second prizes with honorable mention, 
will be awarded to the authors of the best mono- 
graphs submitted by Dec. 15, 1931, on the subject, 
“A Comprehensive Critique of the International 
Chamber of Commerce Committee’s 1930 Draft 
Convention for the International Protection of 
Industrial Property Copies of the Draft Con- 
vention, it adds, may be obtained gratis from the 


chairman of the Linthicum Foundation Committee, 


Northwestern University School of Law, 357 East 
Chicago Ave., Chicago, and from the Chairman of 
the International ¢ “hs umber of Commerce Commit- 


120 S. Michigan Ave., 


lso contains the con- 


Edward S. "ances 
The announcement 


the award 


tee, 
Chicago. 
ditions of 


Opinion No. 29 of the Committee on Professional 
Ethics and Grievances of the Association 


SecuRITY FOR Frees:—To secure his fees for 
litigating the right t to certain property, an attorne 
for one of the litigants may properly take title t 
the property only if he takes it subject to the right 
of the adverse party, as finally determined by the 


Court. 


A member submits the followi1 ( 
nd questions: 

A. an attorney, was employed W to bring 
suit against X to cancel and rescind a ri estate 
transaction in which W had purchased a hotel pr 
ertv from X. Rescission was sought on the g1 1 
that X had induced the transaction by m«¢ 
false and fraudulent representations \ rt 
the consideration for the hotel propertv W | 
deeded to X certain land in Canada. If a decre: 
of cancellation and rescission were ente it ] 
require X to reconvey the Canadian land to W 
After trial. the court denied the rescission, but 
raeed to ~ gene s the action on the 1 tl 
plaintiff, W, was entitled to recover damages. W 

Sa ae 


then filed a pee wes for a new tria 


eranted. 
Shortly 


after the trial, and before the moti 


for a new trial had been granted, W | 1 t 
X was trying to sell the Canadian land 1 
inquiry, discovered that X had deeded l 1 t 
his attorney, B, who had represented him in tl 
trial had full knowledge of the fraud claime 
but asserts that he took the deed to insure the pay 


ment of his fees. 
May B properly 
an innocent purchas 
in =, 
In the event that the court finds that the plai: 
tiff is entitled to relief and i 
sion requiring X to reconvey the Canadian lar 


attempt to convey the 


er for value so as t get hi 


enters a decre¢ 


W. can B claim the land, or a lien there O 
account of fees due from X? 


Committee’s opinion was stated | Mr 


The 
Evans: 
It was proper for B to accept a conveyance 
he land in question for the purpose of securing hi 


fees and disbursements, only if he accepted it t 
be held subject and junior, in all respects, to th 
rights of W, as finally adjudicated by the Court 
Therefore, it would be improper for B, unless the 
litigation be finally determined in favor of X, t 
convey the land to an innocent purchaser for value 
since the right to the property is before the court 


and B, as an officer of the Court, cannot properly 
do anything that may interfere i 
of the decree of the court. 

As any and all claims of B in or t 
in question, even if conveyed to him and stan 
in his name, are subject and junior to the rig 


with the 


of W, as adjudicated by the Court, B cannot proy 
erly claim the land, or any lien thereon, if the 
Court orders that it be reconveyed to V 
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THE FINAL SOLUTION OF GERMANY’S REVALUA- 


TION PROBLEM 





By Dr. Fritz Moses 
Formerly Judge of Landgericht in Berlin* 


4 1 


OR the numerous American holders of German 
mortgages ners of German real property, 
two Gern just enacted, are of great impor- 
tance. Under these laws, the preservation of cer- 


tain rights requires the taking of certain action 
within a set time 

Germany, it ntrast to the United States after 
the Civil War and to the majority of European 
countries after the World War, provided, partly 
through the jut tion of her courts and partly 
through statut« r part or full revaluation of most 
of the old German Mark claims. For the revalua- 
tion of mortgag the revalution law of 1925 with 
certain amend: ts forms the main legal basis. It 
provided for tl luation of the old mortgages 
generally to the extent of 25% of their gold value; 
in some cast r less, in others for more, up to 
the full revaluatior In many cases mortgages 
which had bee | off in inflated paper marks and 
even cancell n the register for real property, were 


reinstate 





The revalue rigages had two special char- 
acteristics. Res less of the terms of the inden- 
ture payment of the principal could not be de- 
manded before January 1, 1932; and regardless of 
the interest rate, originally agreed upon, the credi- 
tor could not d a higher rate than the sliding 
scale which the law provided, and according to 
which the interest on these revalued mortgages is 
now and will be to January, 1932, 5%. 

Under this | according to official statistics, 
mortgages for about 6 to 7 billion Marks (1% to 1% 
billion dollars ould have matured on the same 
day, January 1, 1932. As the maturity date of these 
mortgages had n forcibly prolonged and the in- 
terest rate kept far under the rate prevailing in the 
open market most of the mortgagees would have 


been unwilling to prolong the mortgages further. 
Certainly the | economy could not be sub- 
jected to a strain such as this tremendous refinanc- 

n one and the same date without 


ing of mortgag: 


serious damagt To prevent such an economic 
crisis the ne introduces a necessary, but 
rather complicated stagger-system. 
One Year’s Notice 
Whether t maturity date of the revalued 
mortgage has been established by agreement or by 
the revalution la Jan. 1, 1932), under the new 
law, a mortgagee can demand payment of the prin- 
cipal before January 1, 1935, only after a one year’s 
written notice. Thus payment of the revalued mort- 
gages with the maturity date of January 1, 1932, 
and this is the urity date of the majority, can 
be demanded by the mortgagees on that date only, 


provided they e given proper notice at the latest 
on January 3, 1931, but not before October 1, 1930. 
So far as tl e year’s notice for a later date is 


*Cour r Ger Law, New York City 


concerned, it can be given only for the end of each 
quarter year. 

For the mortgagor, on the other hand, it is 
generally sufficient to give a three month’s notice 
for the end of each quarter year. 

Another provision which will help to diversify 
the maturity dates of the revalued mortgages gives 
the mortgagors the right to request an extension 
under certain circumstances. Such a request must 
be filed by the mortgagor at the latest three months 
after receipt of the creditor’s notice with a compe- 
tent “Revaluation Office,” a quasi-judicial institu- 
tion created by the Revalution Law of 1925. The 
new law establishes certain guiding principles which 
shall govern the decisions of the “Revalution Off- 
ces,” but much is left to their discretion, as is only 
natural in cases where the divergent economical 
interests of mortgagors and mortgagees are to be 
balanced. 

The extension can be made dependent upon cer- 
tain conditions such as additional security, etc. It 
can be granted only once and only until December 
31, 1934. It is to be expected that the Revaluation 
Offices in the cases where they grant an extension 
will as a rule not allow the maximum period, as in 
doing so they would create a distressing situation 
similar to that which would have arisen on January 
1, 1932, without the new law. 


Change of Interest Rates 


In order to give the mortgagees to some extent 
an equivalent for the disadvantage to which the 
new law subjects them in regard to the maturity of 
the mortgages, the new law provides in the case 
of all revalued mortgages which are not repaid on 
January 1, 1932 for an interest rate higher than the 
present one of 5%. The exact rate is to be estab- 
lished by the government on October 1, 1930. It 
will be the same for all revalued mortgages regard- 
less of whether they have first, second or other 
rank. With the exception of amortization mort- 
gages the interest rate, which will be established on 
October 1, 1930, cannot be changed by the govern- 
ment later on, but will be in force for the whole life 
of the revalued mortgage unless the law itself should 
be changed in this respect. 

As is natural in as complicated a subject as the 
mortgage and revaluation law the new statute con- 
tains a number of detailed provisions which cannot 
be discussed within the scope of this article, but the 
main principles explained here will suffice to put the 
interested parties and their counsel on guard. 


Readjustment of the Register for Real Property 


In Germany the transfer of title to and the 
origination of other rights in real property requires 
registration in the so-called “Grundbuch” (land- 
book). The entries in the landbook enjoy public 
faith, i. e. any party may trust to their correctness, 
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In many respects the German system is similar to 
the “Torrens System.” 

The revaluation legislation not only caused a 
tremendous number of changes to be recorded but 
also undermined somewhat the principle of public 
faith of the landbook, 
possible to learn from it as to whether or not cer- 
tain encumbrances could still be revalued. Moreover 
the records became often exceedingly confused due 
to the very complicated manner in which the rank 
of revalued rights was to be established. 


inasmuch as it was not always 


The second law—now enacted—purports to re- 
establish the landbooks in their former trustworthy 
and clear form. 


Final Date for Revaluation of Mortgages 


To this end it was first of all necessary to estab- 
lish a deadline for the registration of revalued 
rights. Under the new law the motion to reinstate 
a cancelled mortgage or other rights in revalued 
form or a motion to change a right still registered 
for the old currency amount into a claim for a Gold 
or Reichsmark amount must be filed with the com- 
petent landbook-office before March 31, 1931. 
Otherwise the right will expire and the holder of 
the mortgage or of whatever right is in question 
will be limited at the best to the registration of his 
right after all other registered rights of the same 
class. 

After December 31, 1931, the last exceptions 
to the “principle of public faith” of the landbook 
will have vanished and this fundamental principle 
of German real estate law will be reinstated in its 
full force. This, however, should not give the im- 
pression that it is hazardous to acquire at present 
property rights in Germany. 


New Landbook Records 


Due to the complicated regulation of the Re- 
valuation Law the landbook has con- 
fused in regard to some parcels of land that this new 
federal law has established certain guiding prin- 
ciples, within the scope of which the individual 
German states will be allowed to clean up the rec- 
ords and establish again a sensible and clear order 
of rank among the various property rights. In view 
of the constitutional doubts which have been ad- 
vanced in the United States in connection with the 
introduction of the Torrens System, these principles 
of the German law, the constitutionality of which 
cannot be expected to be attacked in Germany, may 
be of interest: 

The landbook office must open these proceed- 
ings either ex-officio or upon motion of an interested 
party. All parties are to be heard, and the judge 
must attempt to compromise the matter. If no 
agreement can be effected, the landbook office must 
submit a proposal, which becomes effective, if no 
objection is filed, within one month. If a party to 
the proceedings protests, the landbook office ren- 
ders a decision from which appeal may be taken to 
the Landgericht, the highest court of original juris- 
diction and also appellate court. The right of the 
parties to have the rank of their rights established 
in the ordinary court proceedings is not abolished. 
If a party wishes to exercise this right the proceed- 
ings before the landbook office must be adjourned. 


become so 


In order to gauge the significance of these pro 


visions, one must consider two points: It is prac- 
tically certain that all parties who have any rights 
in any given property can be reached by the land 
book-office. And thus there is no danger after a 
settlement of having parties who were not sum 
moned come forward and make claims. 
Furthermore, the revaluation of the mortgages 
caused serious anomalies, as for instance, in some 


cases giving one part of the interest a different rank 
from the other part and the principal. In the 
man proceedings it is only a matter of either clear 
ing up uncertainties as to the rank of various rights 
rr adjusting the order of rank among them in 
practical manner. 


These two laws mark the end of an exceeding] 


y 
interesting period in German legal history and in 
legal history generally. An earnest 

made by the courts and by the legislature to 
straighten out the entanglement caused through the 
inflation of the old German currency. It is clear and 
was well understood in Germany from the begin 
ning that this problem does not admit of a perfect 
solution. The best that could be hoped for 

find ways and means to balance the economic in 
terests of creditors and debtors as nearly as pos 


attempt was 


was to 


sible. 

I do not think that there has ever been a ques 
tion of private law fought about in any country as 
bitterly as the question of revaluation Germany 
in the years from about 1922 until now. The pro 
duction of literature on this special question was 
unheard of even in Germany, this country of pro 
lific legal writers. 
advanced based on principles ranging 


All possible prop sals were 
from 
inalistic theories to theories of free reval 
each individual case. 


nom 


tation for 


As usually in such situations the solution 
adopted was a compromise, a compromise so com- 
plicated that it has been found advisable to issue 


since 1926 a weekly legal magazine dealing purely 
with questions of revaluation, collect in 
special volumes the important the 
Reichsgericht (the highest German court) in regard 
to revaluation matters. (The latest volume which 
just appeared brings the number of these decisions 
to almost 2000). It is no wonder that a 
of American court decisions in which the 
revaluation law had to be considered 
understanding of the question involved 


and to 
decisions of 


number 
German 
show little 

There is still and there always will be much 
difference of opinion in Germany as to the solution 
of this problem. This is not the pl ! 
stand in the matter. But to enormity 
of the task which was imposed upon the judicial 


ace to take 
show the 


" 


machinery in Germany through the Revaluation 
Law, it may be mentioned that accordin 
statistics the number of disputes which ¢ 
the “Revaluation Offices” in Prussia alone, which 
has a population of about 38 millions, a little over 
half of the total population of Germany, reached 
about 3 millions. In this number are not included 
the many disputes concerning revaluation matters 
which came before the ordinary Despite 
the enormous volume of cases, the work of the Re- 
valuation Offices was practically fin within 
two vears. 
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FURTHER LIGHT ON PENDING ANTI-INJUNCTION 


MEASURE 
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m Labor Has Achieved as Complainant Seeking Protection Through 
Injunction” as Instrument of Injustice Is a Myth—National 
Governments Deal With Some of Their Own Employees Precisely 

ill Savs Labor Should Not Be Dealt With 


By Tuomas J. Norton 
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the anti-injunction bill pend 
ywed by the adverse major- 

ttee on Judiciary of the 
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FIGI I? TION EVIL 
persons from all parts of the country 
a committee for fighting the use of 
proceedings in labor cases. The 
nion is organizing the committee, 
ed Federa sponsored by the 
ersion of the rmer Shipstead bill, 
Congress before the Judiciary 
eporte t adversely by a vote 
again in December. The Civil 


ver of the Chicago Bar 


Liberties Union committee is attempting to change the views of 
the adverse senators meanwhile. Mimeographed abstracts of 
the bill are being mailed from aLcu headquarters. 

Concurrently with its campaign for the Norris-Blaine 
Walsh bill limiting the use of Federal injunctions in labor dis- 
putes, the American Civil Liberties Union will support anti 
injunction bills in State legislatures. A model bill has been 
drafted. Publications in the campaign will include leaflets, a 
pamphlet and a book to be published by the Workers Educa 
tion Bureau. 

The national committee backing the campaign includes 
nearly 400 members from all parts of the country. The work 
is being handled by a lawyer working under the direction of an 
executive committee in New York. 


So another book will add to the covering al 
ready overlying the facts. 

The members of the so-called Civil Liberties 
Union, like many historic missionaries of freedom, 
are too often for their own liberties and against 
those of In this instance they take sides 
against employers and non-union workers, possibly 


others 


because the Constitution as at present remaining 
guarantees the rights of non-union workers and em- 
ployers. 

I 

Let us study briefly the attitude of Govern 
ment itself as an employer toward its employees. 
This study will relate to Government, not as a 
parsimonious payer of its help while spending 
money lavishly in other directions, but as an em- 
ployer with power to dictate respecting the con 
duct and liberties of its employees. How has it 
used that power? How does the United States, 
which in 1914 enacted the Clayton Law forbidding 
(sec. 20) restraint of striking employees except 
“to prevent irreparable injury to property or to a 
property right,” authorizing picketing against em- 

1 other workers and the persuading of 
employees to violate agreements of employment, 
and granting (sec. 22) jury trial to employees dis- 
obeying an order of the court—how does the Na- 
tion apply these principles or theories in dealing 
with its own hired help? 

Thirteen years before the magnanimities of the 
Clayton Law came from the soul of Congress that 
body, which governs the District of Columbia, for- 
bade (1901) the metropolitan police of the District 
to become members of any organization using the 


ployers anc 


strike or claiming the right to use it in enforce 
ment of its demands. Dismissal is fixed in the 
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act as the penalty for joining a union. For strik- 
ing, the employee will be fined and imprisoned. 

In 1906, eight years before the Clayton Law, 
a similar Act of Congress was applied to the mem- 
bers of the Washington Fire Department. 

Thus with respect to two classes of its em- 
ployees the Federal Government dictates and en- 
forces with severe penalties what has been called 
by union labor “yellow dog contracts,” a milder 
form of which (without penalties, of course), often 
gladly entered into by non-union labor to get relief 
from union methods, the pending bill denounces 
and declares to be illegal. If it be said that the 
duties of policemen and firemen to the public take 
them out of the common meaning of “employees,” 
the answer is that that is true also of railway train- 
men, of telegraphers, of janitors providing heat in 
the great buildings of the cities, of those who carry 
daily necessaries in metropolitan areas, and of 
others who have been involved in injunction pro 
ceedings after having gone on strike at critical 
junctures to the peril of the public 

In some states laws or regulations similar to 
those of Congress are in effect. Where the firemen 
of Pittsburgh joined a union affiliated with the 
American Federation of Labor the Director of Pub- 
lic Safety made a standing rule that officers of the 
Fire Bureau belonging to the organization (which 
had once called a strike) must sever connection 
with it. The Court of Common Pleas held the 
order: valid and in 1923 the Supreme Court of 
Pennsylvania (122 Atl., 234) affirmed that decision. 

In 1920 similar regulations were upheld by the 
courts of Texas (223 S. W., 503 and 506) in two 
cases. 

In 1928 the Superior Court in the State of 
Washington applied the same theory to a federa- 
tion of high school teachers in Seattle. 

Governor Calvin Coolidge of Massachusetts 
used the troops of the State to establish and main- 
tain order in Boston after a strike of the policemen. 

Those cases will suffice to show that Gov- 
ernment, both National and State, believes that 
grievances may be righted without jolting social 
and civil order into chaos—that is, it believes it 
when its own interests are involved. Government 
should be as jealous for the rights of others as it 
is for its own. Under the pressure of external gov- 
ernment Congress overlooked or disregarded this 
morality when it enacted the Clayton Law. The 
pending bill would go further. 


II 


On the use of the injunction in many fields by 
Government, which the majority of the Committee 
on Judiciary feared the pending bill would frus- 
trate, but little need be said to lawyers who follow 
the reports and observe the activity of the United 
States in its own courts as a litigant. 

The report of the Attorney General shows that 
in four years and a half the United States has 
obtained over 20,000 permanent injunctions to aid 
it in the enforcement of a criminal statute. In 
criminal cases the defendant is entitled to trial by 
jury, and this method, preventing such a trial in 
many instances, has been condemned by journalists 
and sound lawyers. - 

With respect to its lands, its navigable streams, 





its forests, its various properties throughout the 
country, and its interests in general, the United 
States has always sought the injunction when no 
other remedy was adequate, and its solicitors have 
followed the Equity Rules formulated by the Su- 


preme Court, which are the guide of practitioners 
in general. 

Nor does it in all instances give the notice t 
the defendant which the pending bill contemplate 
and which the Clayton Law directed, to say 
ing of the proposed “hearing the testimony of wit 
nesses in open court (with opportunity for cross 
examination)” before even a temporary restrain 
ing order, which the bill would make necessary 
hereafter. A notable example of this was given in 


1910, when Attorney General Wickersham, at the 


direction of President Taft, secured wit 
and in the night an injunctive order from the 
United States District Court at Hannibal, Missouri, 
to prevent the taking effect on the following day 
of tariffs advancing freight rates on wester? 
roads which had been under publication 
Interstate Commerce Commission for a month. One 
would think that the “midnight injunction,” then 
characterized by an epithet, as one form of labor 
contract is denominated now, would have been un 
necessary where the proposed advance of rates had 
been published so long. But the United States 
may have been slow in coming to the conclusion to 
start a suit. The point of this example and of 
others is that, as before said, there is no such thing 
as a “labor injunction.” The injunction which un 
ion Jabor meets differs not one whit from that 
which confronts every other litigant, high or | 
powerful or weak, where bills for injunction are 
filed. Indeed, it is a labor injunction that is sought 
by this bill where one does not now exist 

Where would the United States have been in 
those cases had a jury trial been necessary on an 
application for a temporary restraining order, not 
to mention a permanent injunction, as the pending 
bill requires? None of its cases w uld have 
reached conclusion had it thought it necessary to 
comply with such obstructive details as are cot 
tained in a thousand words of the Senate bill 
When the United States does not so conduct its 


duct theirs? And why should it impose those 


severities, not on litigants in general, but onl; 
those in dispute with union labor? 
ITI 

In my letter in the JourNAL for August (p 
240) it was shown that union labor had been 
torious in some important cases which it had con 
tested to a finish, and reference was made ti 
recent newspaper report of a “sweeping” injuncti 


to railway employees which the Supreme Court 
the United States had sustained. 

A further exposition of the successes which 
union labor has achieved as complainant in court 
asking protection through injunction should be 
helpful toward a sound conclusion on a contention 
which has become important through studied avoid 
ance of the facts. As in the child-! 
and in the hullabaloo for the recall 
cisions, the more prolific the utterance, 
written, the more cloudy the subject b: 
the more concealed the truth, so here « 
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ataracts of words have submerged the facts and 
reated the belief tl there is a kind of injunction 
eculiar to union labor cases and unjust to the 
jler, which should be abolished, whereas the real 
urpose is to establish an injunction favorable to 
inion labor, unjust to others and therefore un- 
\merican \ccordingly, a brief examination of a 
ew important decisions will be made. 

In 1921 an injunction was sustained (194 N. 
Y. S., 401) which had been allowed by Judge (later 


Senator) Wagner New York to the International 
Ladies Garment Workers Union to compel the 
Cloak, Suit and Skirt Manufacturers Association to 
make specific performance of the contract of em- 
loyment, which it had breached. The defendant 
revoked the resolution abrogating the contract and 
arried out the agreement to the end. Thus labor 
vot its full rights in the regular American and 
nstitutional way 

The Denver inions secured an injunction 
1903, unreporte restraining the Denver Citi- 
zens Alliance from its activities toward breaking 
up unions. 

In 1925 a fur 





rkers union was granted (7 


Law and Labor, 286) an injunction against viola- 
tion by the defendant of the contract of employ- 
ment, whereupon the employer incorporated and 
ypened a non-union shop. He was cited for con- 


tempt, and to purge himself he was obliged to dis- 
solve the corporation and carry out the contract 
with his employees. That labor injunction and 
that contempt proceeding had no objectionable 
features. 

An association of street railway employees se- 
cured an injunction (1926, unreported) which put 
in end to harassing arrests of union organizers 
without warrants 

In New Jersey the Passaic textile workers pre- 
vented by injunction (1926) police interference 
with advertised meetings, which had been arbitrary 
before. 

In 1923 the Great Northern Railway and others 
were enjoined (Minneapolis Journal, July 25) from 
compelling their employees to quit their unions and 
join those of the companies. 

The Carpenters Union of Chicago filed a bill 
in 1922 to restrain the Citizens Committee from in- 
terfering with contractors who dealt with the un- 
ion. The Supreme Court of Illinois (333 Ill. 225) 
upheld their contentions. 

A workman brought suit against a ship-owners’ 
association to stop the “hiring halls” method of se- 
lecting employees. The trial court held—10 Fed. 
(2) 96—that he had no cause of action. The Su- 
preme Court of the United States in 1926 reversed 
it (272 U. S., 359), but on going back to trial com- 
plainant failed fo nt of proof. 

Other cases might be cited, but this feature 


will be concluded by showing the decision of the 
Supreme Court of the United States which was 
referred to by me about the time it was reported 
in the press. On Mav 26, 1930, the Supreme Court 
held (281 U S.. 548 hat the Brotherhood of Rail- 
way and Steamship Clerks was entitled to an in- 
junction to prevent the Texas and New Orleans 


Railroad Company from intimidating the members 
*Most of the ses are taken from a valuable article 
the January, 19 1¢ of the Yale Law Journal by Edwin E. 
Witte Wiscor Leg R nce brar He procured his 
jata from counsel in t ses or from newspaper reports of the hearings. 








of the Brotherhood and coercing them into an As- 
sociation of Clerical Employees of its own, thereby 
preventing employees from “freely designating 
their representatives by collective action” for deal- 
ing with the employer, as required by the Railway 
Labor Act of 1926. The United States District 
Court, the Circuit Court of Appeals, and the Su- 
preme Court, all held for the employees. After 
the trial court had granted an injunction the de- 
fendant recognized the action of its own Associa- 
tion of Clerical Employees in the designation of 
representatives. In contempt proceedings brought 
by the employees the District Court required de- 
fendant and its officers to disestablish the Associa- 
tion of Clerical Employees and reinstate the Broth- 
erhood as the representative of clerical workers. 
Further, defendant was required to restore to serv- 
ice and privilege certain employees who had been 
discharged by it during the controversy. 

The foregoing cases make it plain that labor 
has just as good a chance in the courts for its 
rights as any other litigant. When it has a good 
case it wins; when it hasn’t it loses, precisely as 
the experiences of A, B, and C have been. There 
is no difference. The “labor injunction” as an in- 
strument of injustice is a myth. 


IV 


Sut, as before mentioned, the struggle in the 
courts for domination has not been that of em- 
ployer against employee only, or of employee 
against employer. Labor union has often battled 
in the courts with labor union; and in these cases, 
as in those of several sorts reviewed, courts have 
applied the principles of equity to the claims estab- 
lished by the facts. 

Over thirty years ago (1900) the Supreme 
Judicial Court of Massachusetts (176 Mass., 492) 
granted injunctive relief to a painters’ union where 
the defendant painters’ union had declared all mem- 
bers not affiliated with the Baltimore headquarters 
to be non-union men and had notified employers of 
union men to be governed accordingly. The name 
of one employer was stricken from the “fair list” 
of the defendant, and other acts of intimidation 
were threatened. Mentioning that the case was 
not, “to use a hackneyed expression, between capi- 
tal and labor, but between laborers all of the same 
craft, and each having the same right as any one 
of the others to pursue his calling,” the court en- 
joined defendants from further interference with 
complainants. 

Similar relief was granted to the I. W. W. in 
1916 against a local union (224 Mass., 152), not- 
withstanding a statute declaring (somewhat simi- 
larly to section 6 of the Clayton Law) that the 
right to make and modify contracts should no 
longer be a property right, the court saying that it 
is as much property “as goods and merchandise, 
stocks and bonds,” and therefore entitled to the 
protection of the Fourteenth Amendment. 

See also 226 Mass., 25, and 245 Mass., 577. 

In Illinois litigation has been in progress for 
about a year between the United Mine Workers 
and an organization which it regards as illegally 
set up. The latter assumed a jurisdiction and ap- 
plied for an injunction to maintain its position. 

A further showing of the use of the injunction 
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by unions in jurisdictional and other disputes a lack 
of space prevents. 
Vv 


For the demonstration which those cases af- 
ford we are indebted to union-labor organizations 
which are not affiliated with the American Federa- 
tion of Labor, the force behind the Senate bill, as 
the labor journal before quoted says. In 1922 the 
Federation declared that “the use of the injunction by 
labor is a snare and a delusion.” That sounds 
well, but it does not say anything explicit to justify 
it. On the other hand, the cases just reviewed do 
say something—they refute every syllable in the 
pronouncement of the American Federation of La- 
bor. For many years some of the best minds in the 
labor world have advocated resort to the courts 
for the achievement and protection of labor’s rights. 
It has been made clear that union labor can get 
specific performance of its contracts with employ- 
ers, can get protection from interference and in- 
timidation, and that it may punish severely for 
contempt those who disregard its rights as decreed. 

But the American Federation has objected to 
seeking relief in court. It prefers trial by legis- 
lature, which the Constitution of the United States 
does not allow. George III employed trial by 
Parliament when, during the sittings of our Con- 
stitutional Convention, for one instance, he sent 
shiploads of worthy “convicts” to banishment in 
Australia by bills of attainder from a servile legis- 
lature. Trial by legislature gets the result desired 
where there is no case, and without the trouble 
and delay of calling and examining witnesses. By 
this method Parliament once planned to “get” a 
distinguished but recalcitrant Virginian named Jef- 
ferson. Those historic facts, out of many, make 
clear why trial by legislature is twice forbidden by 
the Constitution, first (Art. I, sec. 9) to the Na- 
tion and then (Art, I, sec. 10) to the States. The 
possible comment that the cited provisions relate 
to criminal matters is met by the fact that in sec- 
tion 10 the language of section 9 is extended to 
forbid a “Law impairing the Obligation of Con- 
tracts.” The principle (or, rather, the lack of it) 
in trial by legislature is the same in civil and crim- 
inal cases. A trial by legislature which undoes a 
man’s supposedly settled contract or property 
rights is just as bad in principle as a trial by legis- 
lature which imprisons him. For it is “life, lib- 
erty, or property’—without distinction—for which 
the Constitution guarantees him due process of 
law from both the Nation (Fifth Amendment) and 
the State (Fourteenth Amendment). Property, as 
well as life and liberty, was regarded by the first 
Americans as inviolable. But, unhappily, they are 
dead. Sadder than that, their warnings are too 
often unheeded and their learning is not generally 
understood. 

Some years ago, in the corporation-baiting 
days, I was trying for a plaintiff corporation a case 
involving contract and property rights. The de- 
fendants, sensing defeat, betook themselves to the 
legislature and secured a revision of a general law 
which resolved every one of my contentions in their 
favor. I told the Governor that the legislature had 


invaded the judicial field and snatched away a case 
from the courts. But he signed the bill. I then 
thought and still believe that the measure was as 
wicked as a bill of attainder. 

The sum of these considerations is that while 
the proponents of the pending bill professedly op- 
pose the labor injunction, in reality they seek one 
What they want is a legislative decree of injunction, 
one which will run against all non-union labor and 
all employers forever, disposing in advance of all 
controversies without hearing, and sweeping due 
process of law into the dustpan. For the impossi 
bility of relief to a complaining party as a practical 
matter if the bill should become a law we have the 
authority of the majority’s adverse report, cited by 
me in the December JOURNAL: 

“Thus the aggressor may act without notice, and may not 
be restrained by order of the court until the injured party has 
endured the violence long enough to take the enumerated steps 
to secure an adjustment.” 

My statement in the August JOURNAL is repeated, 
that in all fair cases I am for the employee and 
against the employer, who has made a bad record 
by his long years of litigated opposition to humane 
advance. But my first and permanent friendliness 
must be for the constitutional integrity of the Gov- 
ernment of the United States. 

Should not the legislature itself hesitate, as 
Caesar did at the Rubicon, and ponder what may 
be the consequences to the Nation and to posterity 
of such invasions, each a precedent for another, of 
the field of the Judicial Department, which great 
foreigners like Bryce and Dicey found to be the 
highest contribution of genius to government in 
mastery of governmental tyrannies and vices? 

The first tiptoeing by Congress into the judi- 
cial field, in which all legislative bodies are now 
more or less insolent, should have been resented 
when the Act of Congress of March 2, 1831, was 
passed limiting the power to punish for contempts. 
The Constitution clearly provides for the impeach- 
ment and trial of misbehaving judges, and it just 
as clearly does not provide that in lieu of that pro- 
cedure the Legislative Department may take over 
regulatory control of the co-ordinate Judicial De- 
partment of the Government. The acquiescence of 
the Judiciary in legislative meddling with rule-mak- 
ing and other judicial duties is not to its credit 
Right here is a capital place for the Bench and the 
Bar to make a stand for the constitutional preroga- 
tives of the Judiciary, not merely as a help to that 
Department, but as a defense to the Republic. For 
at the present rate of legislative assumption of au- 
thority it will not be long until our Constitution 
has become what a great Englishman recently said 
the British Constitution had turned out to be under 
a once boasted supreme legislature, a lead pencil in 
the hand of the voter. 

Tennessee Annotators for Contracts and Conflict 
of Laws 

Announcement is made that the Tennessee 
State Bar Association has officially appointed Pro- 
fessor H. B. Schermerhorn, and Professor John H 
Moore, of the Vanderbilt Law faculty, as annotators 
for the state of Tennessee for the American Law 
Institute. Professor Schermerhorn will annotate the 
subject of Conflict of Laws, and Professor Moore 
will annotate the subject of Contracts —E-sxchange. 
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COOPERATION IN ENFORCEMENT OF LAW 


(Continued from Page 14) 





now has the sanction of a federal statute. Thus there 
is progress toward treating crime as a common objec- 
tive of the governmental agencies of all sovereignties. 


IV. 
CO-OPERATION OF GOVERNMENTAL WitTH Non-Gov- 
ERNMENTAL AGENCIES 

What there is in the way of preventive justice in 
the domain of criminal law is brought about for the 
most part not by the agencies of the law but by social 
workers. It is important, therefore, that there be 
the fullest team play between the judicial administra- 
tion of justice and the extra-legal social agencies of 
the time and place. As things are, it is left wholly 
to the inclination or enlightenment of each individual 
magistrate whether there shall be such team play. It 
is left to his choice whether judicial justice and the 
extra-legal agencies of preventive justice shall co- 
operate in some degree or shall go their ways indiffer- 
ent to each other, or shall work at cross purposes. 
Some socially minded judges at times and in places 
have done much to promote such team play. But 
there is no tradition or policy or guarantee of co- 
operation and the practice of rotation in judicial work 
stands in the way of developing any technique of co- 
operation through experience and intelligent study of 
that experience by competent lawyers and competent 
social workers, working together. 

Co-operation with extra-legal agencies has devel- 
oped better and more generally in legislation and ad- 
ministration than in adjudication. Legislative bodies 
and legislative committees have come to make much 
use of the work of business and trade organizations in 
gathering data and doing the needed work preparatory 
to intelligent lawmaking in matters affecting their re- 
spective fields. Bar Associations have done notable 
work for the improvement of legal procedure which 
has been put in effect by legislation. A like co-opera- 
tion has been developing in administration. It has 
been conspicuous in the federal Department of Com- 
merce. Another example is the co-operation between 
the Narcotic Control Board and the manufacturers. 
Also civic organizations have co-operated advantage- 
ously with prosecuting agencies. 

Executive boards and commissions, which became 
so numerous in the first decade of the present century, 
have done much toward better co-operation with vol- 
untary organizations. But our legal tradition is ob- 
stinately hostile to such things as official advice. One 
of the legitimate grievances of American business is 
that important enterprises are constantly hampered by 
doubt as to the legal limits and legal possibilities of 
the courses indicated by business judgment. It is 
not that business men desire to evade the law. They 
desire to act in accordance with the law. But it is 
often very difficult to say what the law permits and 
what it condemns with respect to new situations which 
arise continually in the rapid development of Ameri- 
can business and American industry. It is needful to 
have some sort of bureau of justice, for which our 
polity makes no provision, if the administration of 
justice and the conduct of business are to fit into a 
harmonious scheme and friction and waste are to be 





avoided. We should seek, so far as possible, to han- 
dle concrete situations concretely as they arise, instead 
of always referring them to abstract generalizations 
and handling them out of their setting of time and 
place. Controversies should be headed off instead of 
leaving the settlement of doubtful questions as to the 
legality of the conduct of enterprises to await the tak- 
ing shape of a controversy and a decision thereon. 
We should seek to prevent rather than to cure after 
the event. We should find means of giving individ- 
ualized treatment to the case in hand instead of gen- 
eralized treatment to an abstract situation. Co-opera- 
tion of administration and industry is needed for the 
efficient functioning of our industrial order. 


How shall co-operation of all governmental ac- 
tivities toward the common purposes of government 
be promoted? Obviously it cannot be brought about 
by legislation. We must find means of changing the 
spirit of our administrative agencies rather than enact 
more laws. We must create and foster a spirit of co- 
operation with states among federal officers, and of 
co-operation with the federal government among state 
officers. A bad spirit has been handed down from 
the era of Reconstruction; an antagonistic attitude to- 
ward the States on the part of federal officials and 
of suspicion of federal officials and-agencies on the 
part of state governments. This spirit was in abeyance 
during the World War, but has revived in some quar- 
ters in the last decade. Current arguments as to the 
duty of States to enact prohibition laws are futile. 
There is no legal duty in the lawyer’s sense of the 
word “legal.” There is no legally enforceable duty. 
Nor is there need of arguing as to whether there is 
a moral duty. At any rate, there is an economic 
necessity of efficient government in the complex but 
unified industrial order of today. The economic waste 
of having one agency of politically organized society 
pulling one way and other agencies another, requires a 
giving up of the provincial attitude toward matters of 
federal concern. 

The Constitution and the Bill of Rights protect 
local governments and the individual citizen by limit- 
ing federal power. Within the limits within which 
powers are granted to the general government, these 
powers must be exercised effectively if our political 
organization is to achieve its purposes. If the differ- 
ent agencies of government, local, state and national, 
cannot learn to co-operate toward the ends of gov- 
ernment, they will force a radical overhauling of 
our polity. 

Yet a distinction should be made. The general 
security, good order, and the security of our economic 
institutions are equally of national and of local im- 
port. Nation, state and locality, must work in har- 
mony in maintaining them. But many things of gen- 
eral interest are political rather than legal in their 
nature, and it is in the spirit of our institutions to 
leave to state and locality a large freedom and initia- 
tive in dealing with them. Even when imbedded in 
the federal Constitution, a purely political subject may 
involve local considerations which, in accord with our 
established policy, properly lead the several States to 
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pursue their own paths with the acquiescence of the 
nation. Such is not the case, however, with those 
things which have to do with law and order, with 
security of life, liberty, and property, and with the 
upholding of credit and maintenance of the economic 
order. As to these we have become too interdepend- 
ent to permit of divergent laws, divergent policies, 
and clashing agencies of enforcement in matters of 
general concern. 

Many signs of a growing spirit of co-operation 
may be seen. Much may be noted as one compares 
our conduct of the Civil War with that of the World 
War. One of the good effects of the latter was that 
it promoted a new and needed spirit of working to 
gether instead of local and individual self-assertion 
Much may be noted by comparing the attitude of the 
courts and the spirit of administration today with those 
of a generation ago. There has been a marked growth 
of inter-state compacts. There has been a significant 
co-operation of state and nation in road building. Pro- 
hibition has made us think more about this feature of 
our government and act more consciously toward bet 
ter things. 

Let it be repeated, the subject is one calling for 
executive rather than legislative activity. We must 
procure executives in each State to promote local, in- 
tra-state, state and state, and state and federal co- 
operation in the enforcement of law. The federal 
and state executives must normally and regularly work 
in concert and diffuse a spirit of co-operation through 
all administration, national, state, and municipal. 
Maintenance of the general security through law and 
administration is no longer a simple matter which will 
take care of itself when left to the independent action 
of individual officials and agencies. It calls for delib- 
erate, concerted, co-operative action of every govern- 
mental agency of every sort in every part of the land. 
The pressure of the economic order may in time bring 
this about of itself. But it may be and should be 
furthered and hastened by the action of executives 
and administrative officials everywhere 


Modification of Severe Penalty Policies 


HE New York State Commission to Investigate 

Prison Administration and Correction will 
recommend to the Legislature a modification of the 
fourth-offender life sentence provisions of the 
Baumes Law and of provisions of other Statutes 
calling for severe penalties, according to an article 
in the New York Times of December 3. Sam A 
Lewisohn, Chairman of the Commission, stated at 
the conclusion of a meeting held on Dec. 3 that they 
were “going to ask not so much for repeal as for 
modification of the fourth-offender acts to make for 
more flexible administration. The feeling of the 
Commission is opposed to cast-iron procedure.” An- 
other member of the Commission, Dr. Walter N. 
Thayer Jr., New York State Commissioner of Cor- 
rection, added that “I think the Lewisohn Commis- 
sion thoroughly agrees with one that in the last 
analysis the way to attack the criminal problem is 
on the basis of the individual criminal and his 
make-up. We have never gotten anywhere with 
mass education or mass anything. The mass is 
made up of individuals.” 





A Layman’s Inquiry as to “Practicing Law” 

CLEVELAND, O., business concern recently 
A wrote to the Bar Association of that city to 
inquire whether the filing of incorporation papers 
and other work incidental thereto constitutes prac- 
ticing law. The committee of the association to 
which the letter was referred has sent the inquirer 
the following reply: 

“There is no definition of the ‘practice of law’ 
in the Ohio statutes and I do not believe there is 
any definition in existence anywhere, attempting to 
specify with particularity all things which 
tute or involve the practice of law, which would 
receive universal acceptance. 

“T suppose that when we once get beyond the 
representation of another in a proceeding in a court 
of record and matters incident thereto, for which 
admission to practice law in the particular courts 
concerned is universally recognized as being a pre- 
requisite, the question as to whether any particular 
act constitutes practicing law must depend upon 
the question as to whether it involves a knowledge 
of law for its proper performance. Every man has 
the right to be his own lawyer if he chooses, even 
in court proceedings, but whenever anyone makes 
it a business or any part of his business to advise 
others with reference to their legal rights, remedies 
or defenses, or to draft legal documents or papers 
for others which require for their proper draftsman- 
ship a knowledge of the law and such skill in deal- 


consti- 


ing with problems arising under the law as may 
ordinarily be expected to be developed only by one 


who has made it his business or a part of his busi- 
ness to study the law and to draw similar papers 
with due reference to the legal problems involved, 
it would seem that the person so doing is ‘prac- 
ticing law.’ 

“If, as you suggest, the work incident to the 
incorporation of a corporation is merely clerical 
there would seem to be no reason why the person 
desiring the incorporation should not use his clerk 
or stenographer to do the work rather than someone 
outside his regular office organization. If he does 
deem it necessary or desirable to employ the serv- 
ices of someone outside of his organization for such 
work, the reason probably is not that such outside 
person is a better clerk than the members of his 
own organization are, but because that outside per- 
son is supposed to have knowledge of the legal 
requirements necessary to make sure that the cor 
poration when incorporated will as a matter of law 
be the thing and have the rights, powers and othet 
characteristics which its sponsors intended it should 
have. It would seem reasonably clear therefore 
that the doing of this sort of thing is the proper 
function of a lawyer and not of a layman 

“Without attempting to pass upon the question 
as to whether it may ever be possible for anyone 
not a lawyer duly admitted to practice law to fill 
out articles of incorporation and other forms inci- 
dent to the organization of an ordinary simple cor- 
poration for another without thereby ‘practicing 
law’ in any objectionable sense, it seems clear that 
anyone who makes it a part of his business to 
handle the incorporation of corporations for others 
who are not themselves lawyers must be holding 
himself out as having knowledge of the corporation 
laws and procedure thereunder which is ordinarily 
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vained only by one who devotes such time and 
study thereto as are given these subjects by a 
lawyer engaged in corporate practice, and when he 
accepts employment for others than lawyers to do 
this sort of work it would seem that there can be 
no reasonable doubt that he is ‘practicing law’ in 
so doing.” 


Articles Published in “Commerce Reports” Up to 
November 20, Including Those for October 27 


The French commerce tribunals play an important part 
n France in affairs of a legal or judicial nature which, 
in most countries, fall within the jurisdiction of the civil 
courts. These tribunals have the power to hear and adju- 
dicate all commercial transactions, as well as having charge 
f the registration of business corporations and firms, and 


the deposit of trade-marks within their territorial jurisdic- 
tion, although no trials are held before the tribunals. A 
liscussion of this subject appears in C. R. for October 27 


at pp. 249-250. 


1 > 
+ 


Modifications of the Rumanian “Preventive Concordat”, 
recently enacted, will have a tendency to diminish the 
abuses arising from the lax interpretations of the original 
law. The uncertainty and damaging postponements which 


made the concordat an obstacle to Rumanian business and 
credit will end with the fixing of more reasonable quotas, 
the supervision of the insolvent merchant by the creditors, 
the establishment of a reasonable interest rate, and the fix- 
ing of a definite period within which a decision must be 
given by the court. Modifications of interest are listed on 
page 318 of C. R. for November 3. 











According to recent advice from the American Consul 
it Honduras all leg uments for use there must be in 
Spanish. This is ted on page 319 of C. R. for Novem- 
ber 3. 

The Norwegian bankruptcy law declares that goods be- 

yme the property of the bu as soon as they are re- 
ceived Iherefore, it is advisable to insert clauses in the 
sales contract wl V protect the seller if the importing 
firm should go into kruptcy before final payments have 
been made. A note to this effect is found on page 319 of 
C. R. for November 3 

Previous legislation pertaining to the sales tax of Italy 
has been consolidate into one act, effective October 1, 
1930, necessitate the recent of this tax from 
4 per cent to 1 ent and nges in administra- 
tive details. With few exception commercial trans- 





action up to the last sale to the private and ultimate con- 
sumer, involving the transfer of goods of any sort, is sub- 
ject to the tax [This law is discussed on page 387 of 
( R. for Novem 

An interesting article is discussed on page 403 of C. R. 
for November 17 relative to the “Sale or Licensing of 
Patents”. The important considerations, both from the 
standpoint of the transfer and the transferee, involved in 
the drawing up of a patent license or sales agreement, are 
set forth 








Following is a plete list of material published: 
Commerce Reports October 27: The French Commerce 


Tribunals; Trade-Mark Applications in Spain; Proposed 
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Pension Bill in Colo a. November 3: “Preventive Con- 
cordat” law R a Mod Trade-Mark Applica- 
tions in Argentina; Procurement of Land Concessions in 
Costa Rica; Spar Required for Legal Documents in 
Honduras; Owners! of Goods under Norwegian Bank- 
ruptcy Law; Mex n Legislation Relative to Government 
Contracts: Increase in Life Insurance in Force in Mexico 
November 10: Life Insurance Aids Construction in Po- 
land; Payment of I for Patent and Trade-Mark Cer- 


tificates Italian Sales-Tax Regulations; New 


» in the Lebanese Law 









Notarial Cod S ador; 

mm Judicial Liquidat Corp Rights in Guatemala. 

November 17: The Sa wr Lic of Patents; Insurance 

in France from the Standpoint of the Business Man; Status 

of Mexican Code Free City of Danzig Accedes to 
ngement ncerning Indication of Origin of 


No. 244—Law Relative to the Con- 


Insurance Companies in Belgium; No. 245— 
’ bunals:; No. 246—New Mortgage and 

Guatemala; No. 247—Principles of the 
of ( ntracts; No. 248—Powers of At- 
itigat Luda 
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NEWS OF STATE AND LOCAL BAR ASSOCIATIONS 








Illinois 





Illinois State Bar Association Sets Ad- 
vertising Precedent 


The Illinois State Bar Association set 
a precedent, at least so far as the Jour 
NAL is informed, when it inserted a full 
page paid advertisement of its services 
in the December Illinois Law Review 
It is headed “The Illinois State Bar As 





sociation—the Lifetime Servant of the 
Illinois Lawyer,’ and the services it ret 
ders are set out in the following inter 


esting manner: 
1. Advises him in his student days as 
to proper courses of study, that he may 








be prepared for his life w« 

2. Meets him the day he 
in the Supreme Court, and 
to become acquainted with its 
officers and practice. 


3. Explains to him the Canon of 
Ethics, gives him the opinion of ex- 
perienced members of the Bar as to 


proper charges for his professional serv 
ices and from time to time shows him 
the latest methods of office management 

4. Advises him when he is troubled 


with questions of Professional Ethics 
and takes prompt action to disbar un 
worthy members of the profession 

5. Maintains for him an office in 
Springfield with a competent personal 
representative always on hand to at 
tend to such errands as he may have 
in the state departments or courts. 

6. Gives him opportunity, at its 
various meetings and through commit 
tee service, to become personally a 


quainted with the leaders of the bench 
and bar of the state. 

7. Works with and for him all « 
the time in all movements for bette: 
ment of his profession and methods of 


practice and procedure in the courts 
8. Assists him through service on its 
committees to carry on activities, for | 
brothers and the public, such as Lega 
Aid to the Poor. American Citizenship, 
American Law Institute Restatements 
Judicial Administration, Bar O niza 
tions, Improvements in Crimir ( 


poration and other law 
9. Provides a Pension Fund to 

him should sickness or acciden 

financially embarrassed 





years 

10 And when he passes on, record 
the story of his ga 1 deeds in I 
archives of the Courts and the Ass i 
tion’s permanent annual reports 





New York 





New York State Bar Considers Revision 
of Constitution 


The committee on Revision of 


Constitution and By-Laws of the New 
York State Bar Association sent out t 
the members, under date of Nov. 15 
proposed revision which had the 
mittee’s unanimous approval. Th " 
subjects treated in the revision, tl 


mn 


ittee s statement points 
e establishment life and 
mberships, enlargement of the 
Committee, a more definite status 


out, are 
associate 
Exe- 


ol 


v¢ 
Judicial section, and better 
eans for cooperation with local bar 
associations and district federations. 
[he proposed new section of the Con 


titution dealing with the last named 
bject is as follows: 

‘In order more readily to attain the 
jects of its organization, this Associ- 
shall cooperate with local bar as 
iations, and with Judicial District or 
regional federations bar 
associations, in such manner con- 
sistent with its own and their autonomy 


tion 
it I 


other of local 


1S 


as 


and shall encourage and assist when 
lesired, in the formation of new local 
bar associations and federations; and 
shall endeavor to maintain constant in 


terchange of opinion and unity of effort 


between this association and such local 


associations and federations in promot 
ng reform in the law, facilitating the 
administration of justice, elevating the 


standards of the profession and cherish 
ing the spirit of brotherhood among the 
members of the bar. A reciprocal rela 
tion and duty to the American Bar As 
iation is also recognized. 
“To further these purposes the By- 
Laws may designate officers or author- 
the appointment of committees 
whose duty it shall be to represent this 
Association in promoting such 
ition, and may make provision for offi 
il representation both in the meetings 
and on the committees of this Associa 
tion, of such local associations and fed 
erations by members of this Association 
in such manner and upon such condition 
may be from time to time therein pro 
vided.” 


Sut 


7 


coope 


as 





A proposed by-law on the same sub 
ject was sent to the membership at the 
same time. Its concluding paragraph is 
of special interest in view of the move 

ent under way in the American Bar 


4 


\ssociation to coordinate the national 


and state organizations. It reads as f 

lows: “6. The President is authorized to 
represent this Association, in any effort 
not inconsistent with the Constitution 
and By-Laws to bring about closer co 


operation between this Association and 
the American Bar Association, and for 
that purpose to appoint any committees 
he may deem desirable for such general 


urpose 





Ohio 





Cleveland Bar Committee Defines Du- 
ties of Lawyer Members of City 


Council 
President Luther Day of the Cleve 
1 Bar Association today ed 





announ< 
ommiuttee of that 





t =xecutive ( 
rganization 





voted that lawver 
members of ity Council, in ord 
to perform tl full obligation to 
City of Cleveland, should not represent 
clients whose interests are adverse to 
the interests of the city. 
The Executive Committee, having 
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before it 





ann 


a report of a 
tee on activities of law 
council, made up of Robert 
Chairman; R. A. ( 
Graham, Sarah P. 


Hedr K, 


Harry 


irtr 


ner, H. W. McLeod, 
J. F. Potts, Henry J. 
FE. Warak and Fay S 
voted that members o 
1. Should not repr 
in the Criminal Brancl 
Court of the City of (¢ 
2. Should not repres 
fore any of the city dep 
3. Should not prosecute 


serted by 
Cleveland. 


a person 


} 


again 


It further voted that a t 
the city should have the rig 
tute proceedings to expel 
a member of that body, 
that the Director of Law fa 


quest, to institute procee 


ceuncilman who has 
the city either in 
the city departments 





Police ( 


claim for damages against t 


rhe Cleveland Bar 


will suggest to organizati 


der consideration 





charter 
to give consideration t 


tne 


of inserting in the charter 
that violation of any the 
provisions shall be ground { 
removal from office of t 
council member. 

The Association's ( t 


Activities of Lawyer Members 


cil submitted majorit 


ports. The reports 
to the committee w 


an 





amenam 


were referred 


prepare a proposed a 


city charter that will 


the action taken by tl 


The 


mittee 








ment when drafted w 
the Executive Co ! 
warded to organizat 
der consideration am 
City Charter. 

rhe Committee in 
President and Execut 
part, said: “The cx 


that an attorney is e 


is clients before the 


also 


and state; rec 


torney who 


cat 
ty Council. 


possesse 
ons 1s 


An at 


ywever, 
except with the c 
Sect 
Supreme Court of O 
“*An attorney l 
rofessional employ 
to pr 
tion, if any, wit] 
his interest, if 


ncerned 


at 


disclosing his 
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i Where a coun 


represents 


lient in a matter wherein is involved 
gotiation and/or litig n with the 
artmental heads or their subordi- 
tes who are mediate] r immediately 
sponsible to the | your com- 
ttee believes the pt t p€ I 
per 





Oregon 





Illegal Practice of Law, Uniform Fee 
Schedule and Other Matters Dealt 
With at Annual Meeting of Ore- 
gon Bar Association 








e annual meetit t Ore n 
ar Association was it Pendleton, 
lregon (the original |! nd-Up City), 
n September 26th ar ? 1930. Botl 
iys were replete wit ness inter 
ersed with prepar pers and ad 
resses of high ord e entertain 
ent provided by the xth Judicial Dis 
rict Bar Associat I was such as t 
ake the sessions 1 t enjoyable for 
se in attendance e attendance 
vas about equal to that of preceding 

eetings. 

The Bar Associat went on record 
is favoring legislat I ling for a 

luntary retirement Supreme 
ourt and Circuit ¢ rt Judges, w 
ave attained the age venty years 
nd who have serv ntinuously for 

least fifteen year 1id retirement t 
e on at least part { he matter was 
referred to the x Committee 
vith power to a 

The Association I lered the a 
isability of incory ting the said A 
ociation and a ‘ mittee was ap 

nted to study t at e next 
innual meeting on t ivantages and 
lisadvantages to be expected from sucl 
proposed reorgan 

The report of ttee 

al ' t P I rat 

1 l I i llowe 

yy a vote directing e Lor! 
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News oF STATE AND LocaL Bar ASSOCIATIONS 


James Roy RALey 
resident, Oregon Bar Association 


ttee to act in the premises for the 
purpose of securing, if possible, some 
satisfactory agreement with the trust 


panies and corporations now charged 


with practicing law indirectly and if 
ich agreement could not be secured, 
then that an effort be made to secure 


egislation to accomplish the intent and 

of the resolution. 
he Association created a new Com- 
known as the Committee on Pub- 
Relations whose duty would be to 
refute and correct unfair and false state- 
ents appearing in the public press from 
ime to time against the integrity of the 
Courts and the members of the legal 
fession. The Association passed a 
olution favoring the principal of a 
n-Partisan Judiciary and appointing 
4 special Committee to study the ex- 
periences of other States in this particu- 
lar and to propose legislation for the 
nsideration of the Association at its 

annual meeting. 
[he report of the special Committee 
Uniform Fee Schedule throughout 
the State was adopted. 

The following noteworthy papers and 
were presented during the 
two-day sessions: Col. Alfred E. Clark 
Portland, Oregon, Subject: “Is Our 
idicial Responsible for Our 


rpose 


ttee 


I} 


addresses 


ial System 
ne Condition? 
Hon. Joe G 


Sweet of San Fran 
Subject: “The Problems and 
of the California State Bar.” 
Frederick Steiwer, United States 
Subject: “The Lawyer in Con 


Ac- 


Hon 


Ailshie, Coeur d’ Alene 
“Some Phases of the 
American Bar Associa- 


James F 
Subject: 
of the 


Hon 





Dr. Stephen B. L. Penrose, President 


Whitman College, Walla Walla, Was! 
n, Subject: “Mountain Men.” 

The meetings were brought to a 

sant conclusion with a Banquet at 








h the newly elected President, Roy 
Rale of Pendleton, Oregon, presided 
Toastmaster. The following officers 
vere elected for the ensuing year: Presi- 
dent, Roy Raley, Pendleton; Vice-Presi- 
nt, Jas. W. Crawford, Portland; Sec- 
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retary, John Guy Wilson, Portland; 
Treasurer, Arthur D. Platt, Portland. 
The Secretary and Treasurer were 
reelected. 

Judge Harry D. Norton, Medford, 
Oregon, First Congressional District; 


Carlton L. Pepper, The Dalles, Oregon, 


Second Congressional District, and 
Nicholas Jaureguy, Portland, Oregon, 
Third Congressional District, were 


elected members of the Executive Com- 
mittee to succeed E. O. Immel of Eu- 
gene, Oregon, First Congressional Dis- 
trict, John Gavin, of The Dalles, Ore- 
gon, and George S. Shepherd of Port- 
land, Oregon, Third Congressional Dis- 
trict, whose terms of office expired. 
Allan A. Smith of Baker, Oregon, 
was also appointed on said Committee 
to succeed Roy Raley who resigned as 
a member of the Executive Committee, 
upon his election to the Presidency. 


Joun Guy Wison, Secretary 





Missouri 





Missouri Bar Holds Annual Meeting 


On September 26th, President James 
fr. Blair, Jr., in the court room of the 
Court of Common Pleas at Cape Girar- 
deau, opened the 50th annual meeting of 
the Missouri Bar Association, with an 
attendance at the convention of approxi- 
mately 400. Addresses of welcome were 
delivered by Hon. Edward L. Drumm, 
mayor of the city of Cape Girardeau, 
and by Rush H. Limbaugh, president, 
Cape Girardeau County Bar Association. 
In response to these addresses, John T. 
3arker of Kansas City, expressed the 
appreciation of the Association for the 
very cordial reception. 

The absence of Murat Boyle was felt 
throughout the sessions of the meeting. 
Hon. Merrill E. Otis paid a tribute to 
Mr. Boyle long to be remembered by 
those who heard it. 

James T. Blair, Jr., in the President's 
annual address, called attention to the 
proposed constitutional amendments and 
contemplated changes in statutory law 
He also called attention to the pending 
initiative petition to create a state in- 
surance fund and declared that it was 
worthy of grave consideration. Mr. 
Blair paid high respect to Mr. Boyle, 
and complimented the work of the com- 
mittees which had been appointed by 
him. 

James A. Potter submitted the report 
of the secretary showing a membership 
on September 22, 1930, of 1,539, the 
largest in the history of the association. 
This number was augmented by new 
members admitted at Cape Girardeau 
James E. King, treasurer, reported a 
cash balance of $5,407.67 in addition to 


a savings fund of $10,000 invested in 
Liberty Bonds. 

Che report of the Committee on Legal 
Education and Admission to the Bar 
was made by J. Hugo Grimm of St. 


Louis and adopted. Mr. Grimm moved 
that the president for the ensuing year 
be requested to appoint a special com- 
mittee whose duty it should be to have 
a bill similar to that recommended in 
the committee’s report presented to the 
legislature for adoption, and that the 
Association use its influence to secure 
its enactment. The resolution was 
adopted. 

Upon a motion made by 


Robert L. 





AMERICAN BAR 


Ward of Caruthersville, the Association 
approved the action of the Executive 
Committee in instituting the Journal, 
and expressed appreciation to the edi- 
tors for their work. 

Judge Fred L. Williams of St. Louis, 
reported that substantial progress was 
being made on Missouri Annotations of 
the Final Restatements of the American 
Law Institute. Judge Williams ex- 
pressed high appreciation for the val- 
uable services rendered during the past 
year by Dean Eberle, Protessor Wil- 
liams, Dean Parks and Professor Bour 
and their associates. At the conclusion 
of his report, Judge Williams moved 
that an additional sum of $3,000 be ap- 
propriated by the Association for use 
in this annotation work for the ensuing 
year, expenditure to be made with the 
approval of the Executive Committee, 
and the resolution was adopted. 

Hon. Walter Williams, President of 
the University of Missouri, delivered a 
scholarly address on the relationship 
of the press to the Bar. 

The question of the incorporation of 
the Bar received considerable attention 
at the meeting. Mr. J. R. Keaton, presi- 
dent of the State Bar of Oklahoma in 
an able address, explained to the Asso- 
ciation the Oklahoma plan. At the con- 
clusion of his address a resolution of 
Mr. Charles W. German of Kansas City 
was adopted to the effect that a com 
mittee of three be appointed to investi- 
gate the proposition of incorporating the 
Bar of the State of Missouri; to draft a 
proposed act appropriate to the existing 
law of this state; that the committee’s 
proposed act be published in the Mis- 
souri Bar Journal, reported to the next 
meeting of the Association, and sub- 
mitted to the next session of the Mis 
souri Legislature. 

The report of the special committee 
on Air Law was made by Mr. C. Z 
German of Kansas City, and discussed 
by Mr. George B. Logan of St. Louis. 
The Committee recommended the enact 
ment of a bill providing for certain modi 
fications and revisions of the present 
law. The report was adopted 

Mr. Henry D. Ashley of Kansas City 
submitted a resolution that the 18th 
amendment to the United States Con 
stitution in the opinion of the members 
of the Missouri Bar Association present 
at the meeting, should be repealed. After 
considerable parliamentary discussion 
the resolution was tabled. 

An amendment to the Associat 
constitution providing for the appoint- 
ment of a standing committee on Legal 
Aid, was — by Mr. Forrest C 
Donnell of St. Louis and adopted. 

The report of the Judicial Council 
Committee of the Association was made 
by Hon. E. J. White of St. Louis. He 
stated that 17 states have provided for 
Judicial Councils; and that the commit 
tee of the Association had collaborated 
with the Committee of the Judicial Con 
ference of which Judge Frank E. At 
wood is chairman, and had approved the 
form of the law in effect in Wisconsin 
The report of the committee recom 
mending the passage of a bill, propose 
by it for the establishment of a judicial 
council and for the promulgation of 
rules by the Supreme Court, was 
adopted. 

Hon. Josiah Marvel, President of the 
American Association, spoke in favor of 
the enactment of such a law 

One of the most instructive and 
spiring addresses of the meeting 


on’s 


in- 
was 


ASSOCIATION 


delivered by Hon. Carrington T. Mar- 
shall, Chief Justice of the Supreme Court 
of Ohio. His subject was “Law Re- 
forms and Law Reformers.” At the con- 
clusion of his remarks, Judge Marshall 
was elected as an honorary member for 
life to the Missouri Bar Association. 
Martin E. Lawson of Liberty, Mo., 
presented the report of the Committee 
on Grievances and Legal Ethics. A reso- 
lution was adopted construing the juris- 
diction of the Grievance Committee to 
extend not only to members of the 
ciation, but to all lawyers in the state. 
The report of the Committee on 
Illegal Practice of the Law by laymen, 
submitted by Mr. M. P. Phillips of St. 
Louis, commending the action of Mr. 
Boyle in bringing to the attention of 
the public the unlawful practice of the 
law by trust companies, and in the in- 
stitution of the Inter-Bar Association 
Conference of the State of Missouri. By 
resolution duly adopted, the Associa- 
tion authorized the incoming officers to 
continue the movement already begun 
to bring about the discontinuance of 
practices, and especially to 
perate with the Bar Association of 
St Louis and the Kansas City Bar 
Association in their activities in this re- 


spect. 
Mr. Grover C. James of Joplin, moved 


the adoption of a resolution known as 
the “Joplin Resolution,” condemning the 
practice of licensed attorneys in selling 
influence as public officials, etc 
resolution brought forth consider- 
discussion. Motions to refer the 
resolution to the Executive Committee, 
to table and a substitute motion for 
action at the next meeting, all failed in 
favor of a motion to adjourn. At a 
subsequent session a substitute resolu- 
tion offered by Mr. Robert L. Ward was 
adopted. ; 

The Association elected as its 
gates to the next annual meeting of the 
Bar Association, Mr. James 
T. Blair, Jefferson City, Mr. J. W. 
Jamison of St. Louis, and Judge Fred 
L. English of St. Louis, and Senator 
R. B. Oliver of Cape Girardeau. The 
addition of Senator Oliver who has been 
a member of the Missouri Bar Associa- 
tion for 58 years, was enthusiasticall 
upproved. 

Hon. W. L. Burdick of the University 
of Kansas, delivered an interesting and 
learned address on “Lincoln, The 
Lawyer.” 

Hon. George H. 
discussed the Missouri 
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Compensation 
stitutionality. 

Mr. Leland Hazard of Kansas City 
presented a resolution eta ore for the 
appointment of a 
known as Committee on 
of Criminology, to study 
the coordination of 
sciences in the field of cri ology, and 
to report its findings at the next meet 
ing of the Association. Adopted. 

Mr. James A. Potter, the Association’s 
secretary, presented a resolution 
mitted by the Judicial Conterence re 
questing the Association to create a 
Judicial Section of the Association, and 
that its minutes be officially reported 
and recorded as part of the proceedings 
of the Association. The effect of the 
resolution was to make the Missouri 
Judicial Conference a Judicial Section 
of the Missouri Bar Association, simi- 
lar to the Judicial Section of the Ameri- 
can Bar Association. It was moved and 
adopted that the incoming president ap- 
point a special committee to draft the 
necessary by-laws or amendments to the 
constitution, to make the Judicial Con- 
ference an integral part of the Associa- 
tion as requested in the resolution. 

It was also moved and adopted that 
the incoming president be requested to 
appoint a committee to ot t the neces- 
Sary constitutional amendments pro 
viding for increase in judicial aa 
and for a judicial retirement syster 

The Association endorsed the 
tutional amendment providing for in- 
crease in pay of members of the Gen- 
eral Assembly, and adopted a resolution 
requesting the incoming president to ap- 
point a committee to aid in the enact- 
ment of the amendment. 

The following officers were 
for the ensuing year: President, 
W. Jamison, St. Louis; First 
President, Russell Dearmont, Cape Gir- 
ardeau; Second Vice-President, Boyle 
G. Clark, Columbia; Third Vice-Presi- 
dent, J. W. Hostetter, Boling Green; 
Secretary, James A. Potter, Jefferson 
City; Treasurer, James | King, St 
Louis; Member of Executive Come. 
for three years, James T. Blair, Jr., 
jeiterson City 
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UNKNOWN OR 
MISSING HEIRS 


or legatees to estates, owners of land or 
other property, such as dormant bank 
accounts, terminated trust funds, are 
conducted at our own expense and risk. 

Our seventeen years’ experience in this 
highly -specialized work and our domestic 
and international organization of expert 
researchers enable us to produce results 
where others fail 

Attorneys who report such matters to 
us receive proper consideration 


Ww. C. COX & COMPANY, INC. 


Federal Reserve Bank Building 
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The Practicing Lawyer 


knows that professional contact with 
bar and bench, in and out of court, 
stimulates, makes for efficiency, 
broader vision, keener professional 
interest 


The 
American Bar Association 
Journal 


broadens the extent of these profes- 
sional contacts. It brings the practic- 
ing lawyer in touch with the bench 
and bar of the whole country. 


Address: 


American Bar Association Journal 


1140 North Dearborn St. CHICAGO, ILL. 





WHERE THE JOURNAL IS ON SALE 


The American Bar Association Journal is on sale at 
the following places: 


New York—Brentano’s, 1 W. Forty-seventh St.; Times 
Building News Stand, Subway Entrance Basement, Times 
Building. 


Chicago—Brentano’s, 63 E. Washington St.; Post 
Office News Co., 31 W. Monroe St. 


Denver, Colo.—Herrick Book & Stationery Co., 934 
Fifteenth St. 


Detroit, Mich—John V. Sheehan & Co., 1550 Wood- 
ward Ave. 


Baltimore, Md.—The Norman, Remington Co., Charles 
St., at Mulberry. 
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An Association, formed for building 
homes, acquired a number of 
parcels of land. One parcel was 
conveyed by a deed of two brothers 
and a sister. An affidavit of title 
accompanied the deed, in which 
the co-signers of the deed were all 


represented as legal spouses. 


A Case of False 


Representation 


Subsequently the lawful wife of one 
of the brothers filed a claim for 
dower, winning the claim. 


Fortunately the Association had 
taken out title insurance. The 
Title Insurance Company settled 
the dower claim and the Associa- 
tion was protected against loss. 


Title insurance guards against loss from the many hidden. unsuspected 
dangers which constantly threaten property owners, buyers and sellers 


As a lawyer you know that even the most 
careful title search is not proof against 
human error. More and more, attorneys 
recognize the wisdom of advising clients 
who are buying or lending on real estate 
to insist that a title policy “be included in 


the transaction. 


The New York Title and Mortgage Com- 


any, with its capital tunds of more than 
B63, 000,000, provides facilities through 
which title insurance may be proc ured 
from any point in the United States. The 
Company requires opinions by reputable 
counsel, therefore attorneys are not de- 
prived of any income by the use of title 
insurance. 


Write for copy ef our publication “The National Titleman” 


NEW YORK 
TITLE AND MORTGAGE 
135 Broadway COMPANY New York City 


Capital Funds over 63 Million Dollars 


Titles insured to real estate located anywhere in the United States 
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